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LOI NOI DAU

Cau lac bé Nghién ctu & Tu van Phap luat (LRAC) luén no luc khdng ngirng trong
viéc xdy dung mét moéi truvong hoat déng vdi ba nén tang chinh: Nghién ctu - Thuc
hanh - Phan bién thong qua cdc hoat déng chu dao phd hop vdi ndng luc cua sinh
vién. D€ thuc hién nhiing muc tiéu nay, LRAC da va dang ap u nhitng du dn danh cho
cac ban sinh vién dam mé vdi nganh luat, thich nghién ciu va sang tao. La nhiing
nguoi dang ng6i trén ghé nha truong, ching téi phan nao hiéu duoc rang: sinh vién luat
can duoc rén luyén ki ndng viét, réng hon la kha nang nghién ctu. Vi Ié nay, Chuyén
san Sinh vién & Phap luat da ra doi.

Day la noi sinh vién cé co héi van dung nhiing kién thirc da hoc va tiép tuc phat trién
cdc ki ndang can thiét théng qua viéc nghién ctru va thuc hanh viét cdc bai ludn, bai
nghién ctru khoa hoc ngan vé cdc van dé lién quan dén luat phap dang dién ra ngoai xa
héi. Viéc duoc cdc thay co, ludt su nhan xét vé kha ndng viét cua ca nhan trong khudén
khé mét bai nghién ctru la co hdi hiém cé. Khéng chi vay, nhitng gdp ¥, phan bién bai
viét tir cdc anh chi khoa trén ciing tao ra nhitng goc nhin da chiéu. LRAC mong mudn
tao diéu kién tot nhat cho sinh vién duoc thu sitrc vdi nghién ctru phap luét théng qua
qua trinh nghién ctu - viét - phan bién nham tao tién dé cho viéc thuc hién cédc céng
trinh nghién ctru khoa hoc hoan chinh sau nay.

Bang nhirng c6 gang, ching téi lubn mong muén déng gop strc minh vao cbéng cudc
tao dong luc thic day sinh vién phat trién cdc ki nang cén thiét cho viéc nghién ctru va
tw van phap luat. Song, kién thic 1a vé tan va hiéu biét cda chdng téi con han ché nén
nhiing thiéu sét trong cdc bai viét cia Chuyén san la khéng thé tranh khoi. Ching t6i
luén san long dén nhan nhiing y kién déng gop tir cdc ban déc gia dé nhifng sé phat
hanh sau duoc tét hon.

Cudi cung, LRAC xin gtri loi cam on sdu sac dén cdc Giang vién khoa Ludt Kinh té; cdc
Luat su tai Cong ty Luat TNHH Tu van Poc lap (Dzungsrt & Associates); Luat su Tran
Minh Tuén thudc Céng ty Luat Nishimura & Asahi; Thac si Tran Vi Ha Minh thudc Céng
ty Luat TNHH Tu van qudc té (Indochine Counsel); Luat s Nguyén Thi Hoan thudc
Céng ty Luat TNHH CNC Viét Nam (CNC Counsel); Luat su Tran Quéc Dat - Cong ty
TNHH Tu van dau tu thuong mai dich vu NDT; va cdc anh chi khéa trén da ho tro nhan
Xét, gép y cdc bai viét cing nhu tat ca cac ban sinh vién luén doi theo, ing hé Chuyén
san Sinh vién & Phap luat ndi riéng va LRAC ndi chung.

Cau lac bo Nghién ciru & Tu van Phap luat
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Kinh da trong

BINH LUAN VE DU' THAO AN LE LIEN QUAN DEN
VAN DE TRUY THU THUE D01 VGI TIEN KY THUAT SO

Pham Nguyén Tan Trung (K195022014)
Sinh vién trwong Pai hoc Kinh té€ - Luat, PHQG-HCM

Van dé tién ky thuat so, tién do c6 duoc coi la tai san, hang héa hay khong dén nay van con la van dé phap
Iy ¢6 nhiéu diéu dé tranh luan tai Viét Nam khi chua c6 khung phap Iy cu thé diéu chinh vé tién ky thuat so, tién
do. Thuc tién xét xtr ¢ Viét Nam cé mét ban én lién quan dén van dé nay va déc biét hon, ban dn nay da duoc dé
xudt thanh an |é vao nam 2022. Véi tinh chat déc biét nhu vdy, viéc xem xét cac phan quyét, lap luan duoc st
dung trong ban an nay la diéu can luvu tdm. Thong qua bai viét nay, tac gia mong mudn dua ra mét s6 danh gid
lién quan dén Du thao &n Ié nay, tir d6 dua ra nhan dinh vé kha nang tra thanh &n Ié cua Du thao.

Tir khéa: tién ky thuat so, tai san, thué, an I¢.

Whether digital currency or virtual currency is considered a property or a commodity is still a legal issue,
that has many problems for debating in Vietnam while there is no specific legal framework governing such
currencies. The present court adjudication reality in Vietnam has appeared a rare judgment with the decisions
related to this issue, and more specifically, this judgment was proposed to be a precedent in 2022. With this

special nature, it is important to consider the decisions and arguments used in this judgment. Through this
article, the author wishes to give a number of assessments related to this proposed precedent, thereby give a

number of comments on the possibility of becoming a precedent of this proposed precedent.

Keywords: digital currency, property, tax, precedent.

1. Gidi thigu Dy thao éan I’

Nam 2017, tai tinh Bén Tre, Toa
an nhan dan tinh Bén Tre d4 tuyén
Ban an hanh chinh so thdm so
22/2017/HC-ST ngay 21/9/2017
“Vé viéc khiéu kién quyét dinh truy
thu thué” gitra nquoi khai kién la
ong Nguyén Viét C, nguai bi kién |a
Chi cuc trudng Chi cuc thué thanh
pho B va Cuc trudng Cuc thué tinh
B. Diém dang chd y cua ban an
nay la nhitng nhan dinh cla Toa
an nhan dan tinh Bén Tre lién quan
dén viéc xac dinh céc loai hinh tién
ky thuat s, tién ao (sau day thong
nhat céach goi la “tién ky thuat sd”)
nay co phai la tai san hay khong.
Day la van dé phap Iy con nhiéu
tranh luan trong gidi nghién ctru
cling nhu gidi hanh nghé luat. biéu
nay cd thé ndi la Iy do I6n nhat ma
ban an nay da duogc Vu Phap ché

va Quan Iy khoa hoc Toa an nhén
dan t6i cao dé xuat Ién Hoi dong
tham phén Toa an nhén dén t6i cao
xem xét phat trién thanh én lé vao
nam 2022, vdi tén goi “Dy thao an
lé s0 17/2022" (sau day goi la “Du
thao").

1.1. Tém tat vu viéc cua ban an
la nguén cua Du thao an Ié

Tirndm 2008 dénnam 2013, 6ng
C tham gia trao ddi tién k§ thuét s6
qua mang Internet véi tong doanh
s6 va loi nhuan thu duoc tir hoat
dong nay dugc (tam thai) xac dinh
lan luot 1a 140.218.143.677 dong
va 1.358.393.508 dong.

Ngay 19/10/2015, Co quan A
thudc Cong an tinh Bén Tre ban
hanh Cong van so0 87/ANDT dé
nghi Cuc thué tinh Bén Tre nghién
ctu xt ly vi pham hanh chinh vé

viéc truy thu thué doi véi hanh vi
mua ban tién ky thuat so trén mang
Internet ctia ong.

Ngay 13/5/2016, 6ng C nhéan
dugc Quyét dinh so 714/Qb-
CCT ngay 12/5/2016 cta Chi cuc
trudng Chi cuc thué thanh pho Bén
Tre. Tai phan bién phap khac phuc
hau qua, tong s6 thué 6ng phai
nop 1 2.649.377.069 dong, cu thé:
thué gid tri gia tang: 981.527.006
dong, thué thu nhap cé nhan:
1.667.850.063 dong. SO thué duoc
ong C cho la qua cao va khong
hop Iy so véi lgi nhuan trudc thué
(1.358.393.508 dong) ma 6ng thu
duoc tir hoat dong trao doi tien ky
thuét s6.

Ngay 07/9/2016, Chi cuc
trudng Chi cuc thué thanh pho Bén
Tre ban hanh Quyét dinh s6 1205/
Qb-CCT ngay 07/9/2016 vé viéc

' Dy théo &n |é s6 17/2022 do Vu Phap ché va Quan ly khoa hoc Toa an nhén dén t6i cao dé xuat <https:/anle.toaan.gov.vn/webcenter/portal/anle/

chitietanleduthao?dDocName=TAND284941>
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giai quyét khiéu nai [an dau véi noi
dung khéng céng nhan néi dung
don khiéu nai cta 6ng C doi vdi
Quyét dinh so 714/QD-CCT ngay
12/5/2016 cua Chi cuc trudng Chi
cuc thué thanh phd Bén Tre.

Ngay 18/5/2017, Cuc trudng
Cuc thué tinh Bén Tre d4 ban hanh
Quyét dinh s6 1002/Qb-CT ngay
18/5/2017 vé viéc giai quyét khiéu
nai cua ong C (Ian 2) véi ndi dung
twong tu nhu Quyét dinh s6 1205/
Qb-CCT ngay 07/9/2016 cua Chi
cuc thué thanh pho Bén Tre.

Ngay 15/6/2017, 6ng C nop don
khai kién vu an hanh chinh tai Toa
an nhan dan tinh Bén Tre d6i véi
Chi cuc truwdng Chi cuc thué thanh
pho Bén Tre va Cuc trudng Cuc
thué tinh Bén Tre vdi yéu cau huy
Quyét dinh so 714/Qb-CCT ngay
12/5/2016 cua Chi cuc trudng
Chi cuc thué thanh pho Bén Tre va
Quyét dinh s6 1002/QD-CT ngay
18/5/2017 cua Cuc trudng Cuc
thué tinh Bén Tre.

Ngay 21/9/2017, Ban an hanh
chinh so thdm s6 22/2017/HC-ST
ngay 21/9/2017 cda Toa an nhan
dan tinh Bén Tre “Vé viéc khiéu
kién quyét dinh truy thu thué” (sau
day goi la “Ban an”) da dugc tuyén
theo hudng chdp nhan yéu céu
khai kién cua ong C.

1.2. Néi dung Dy thao an Ié

Trong Dy thao, Vu Phap ché
va Quan Iy khoa hoc Toa an nhéan
dan t6i cao dé xuat mot phan nhan
dinh trong Ban én cla Toa an nhan
dan tinh Bén Tre lién quan dén van
de truy thu thué d6i véi hoat dong
trao doi tién ky thuat so clia 6ng C
trg thanh &@n 1&. Cu thé, nhan dinh
cua Toa an nhan dan tinh Bén Tre
trong Ban dn bao gém 15 doan,
tlr doan [1] dén doan [15], va noi
dung cuta nhan dinh tir doan [10]
dén [12] dugc dé xuat trg thanh noi
dung cua an lé.

An 1& dugc d@ xuét c6 noi dung
dugc khai quat nhu sau: “Trong
trwong hop ca nhan tham gia mua
bén tién k§ thuat so (tién ao) trén
mang internet, c6 thu nhap tur viéc
nay va bi co quan thué ra quyét
dinh truy thu thué gia tri gia tang,
thué thu nhap ca nhan, Toa an phai
xac dinh tién k§ thuat s (tién ao)
khong phai la d6i twong chiu thué
gid tri gia tang va thué thu nhéap cé
nhan theo quy dinh phap luat va
tuyén hly quyét dinh truy thu thué
cua ca quan thué”, chi tiét hon nhu
sau:

[10] Xét thay, can cu phdp
ly dé xéc dinh 6ng C phai nép
thué gia tri gia tang va thué
thu nhap ca nhan khi mua
badn tién ky thuat s thi phai
xem xét tién ky thuat s6 c6
phai la doéi tuong chiu thué
theo quy dinh tai Diéu 3 Luat
Thué gia tri gia tang ndm
2008 nhu sau: “Doi tuong
chiu thué la hang hda, dich
vu st dung cho san xuét,
kinh doanh va tiéu ding &
Viét Nam ..." ciing nhu theo
quy dinh tai Diéu 2 va Diéu 3
Luat Thué thu nhap ca nhan
nam 2007 thi doi tuong ndp
thué la cd nhan cu trd cé
thu nhdp chiu thué tir hoat
déng san xuét, kinh doanh
hang hda, dich vu. Nhu vay,
tién ky thuat so (tién do) cé
duoc phdp luat hién hanh
coi la hang héa hay khéng
dé xac dinh éng C phai chju
thué khi tham gia giao dich
mua ban trén mang Internet.
Cho dén thoi diém hién nay,
chua c6 bat cir mét van ban
quy pham phap luat nao quy
dinh tién ky thuat sé (tién
ao) la hang hoa, dich vu
st dung cho san xuat, kinh
doanh va tiéu diung o Viét
Nam. Cu thé: theo Diéu 163
B6 luat Dan su 2005 quy
dinh: “Tai san bao gém vét,

tién, gidy to co gid cdc quyén
tai san” va theo Diéu 3 Lugt
Thuong mai nam 2005 quy
dinh: “Hang héa bao gém:
tat ca cdc loai dong san, ké
ca déng san hinh thanh trong
tuong lai; nhitng vat gan lién
vdi dat dai”. Trong khi dé,
Ngan hang Nha nudc Viét
Nam khéng chap nhan tién
ao la tién té, phuong tién
thanh toan hop phap, dong
thoi Nghi dinh s6' 96/2014/
ND-CP ngay 17/10/2014 cua
Chinh phu quy dinh ché tai
xu phat vi pham hanh chinh
doi voi hanh vi phat hanh,
cung ting va st dung phuong
tién thanh toan khong hop
phap nhu Bitcoin va cac loai
tién ao tuong tu.

[11] Ngoai ra, theo Céng
van s6 881/TTra ngay
15/10/2013 cua Thanh tra
B¢ Théng tin va Truyén thong
vé viéc cung cap thong tin
phuc vu céng va Céng van
sG 125/BTR-TTRA.m ngay
09/12/2013 cia Ngan hang
Nhanudc Viét Nam Chinhanh
tinh Bén Tre (BL 227 va 230)
déu xdc dinh: phap luat hién
hanh khéng quy dinh nganh
nghé kinh doanh nap tién do
va cing khong co khai niém
tién do, dén nay chua cé
van ban quy pham phdp luat
nao diéu chinh vé viéc mua
ban tién ao trén Internet.
Céng van s6 47/DKKD ngay
04/8/2017 cua Phong dang
ky kinh doanh thugc So Ké
hoach va Pau tu tinh Bén
Tre tir chéi viéc xin dang ky
kinh doanh nganh nghé mua
ban tién dién t& cua éng C,
ly do: “Tién do khéng phai
la tién té va khong phai la
phuong tién thanh todn hop
phdp. Viéc phat hanh, cung
(fng va st dung tién do lam
tién té hodc phuong tién
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thanh toan la hanh vi bi cdm
va ché tai xu ly hanh vi nay
da dugc quy dinh tai Nghj
dinh s6  96/2014/NP-CP
ngay 17/10/2014 cia Chinh
phu”. Do phap ludt chua cé
quy dinh Vvé tién &o, tai san
do, tién dién tu, vi vdy ngay
21/8/2017, Thu tudng Chinh
phu dé ban hanh Quyét dinh
s6 1255/QD-TTg phé duyét
dé an hoan thién khung phép
ly dé quan Iy, xtr Iy d6i vdi cdc
loai tién &o, tién dién tu, tai
san do. Trong dé, tai khoan 4
muc Il Diéu 1 cua Quyét dinh
déd giao cho B0 Tai chinh
xdy dung van ban quy pham
phdp luét vé thué lién quan
dén tién do va tai san do dé
trinh co quan c6 thdm quyén
xem xét, ban hanh. Vi vdy,
Quyét dinh s6 714/QD-CCT
ngay 12/5/2016 cua Chi cuc
truong Chi cuc thué thanh
pho B da can cir vao Cong
van s6 4356/BTC-TCT ngay
01/4/2016 cua Bé Tai chinh
néu: “... hoat dong mua ban
tién ky thuat so la hoat dong
mua ban hang hoa va dugc
xép vao loai hinh hoat déng
kinh doanh thuong mai; tién
ky thuat so thuéc doi tuong
chiu thué gia tri gia tang va
ca nhan kinh doanh tién ky
thuat sé thuéc doi tuogng
chju thué thu nhap ca nhan.”
la vuot qua tham quyén ban
hanh theo quy dinh cua
Luat ban hanh vin ban quy
pham phap luat, tic la Cong
van sé 4356/BTC-TCT ngay
01/4/2016 cua B Tai chinh
huéng dan ap dung phéap
luat vuot qua cac quy dinh
cua B¢ luat, Luat, Nghi dinh
va Quyét dinh cua Thu tudng
Chinh phud, mac nhién cong
nhan tién ky thuat so (tién
do) la hang héa nén dugc
mua ban va xép vao loai

hinh hoat déng kinh doanh
thwong mai va phai chiu
thué theo quy dinh la khéng
ding, xam pham dén quyén
va loi ich hop phap cua dng
C, dong thoi anh huong dén
hiéu qua diéu hanh chinh
sach tién té cua Ngan hang
Nha nudc, tao diéu kién dé
chuyén tién bat hop phap,
thanh toan, tai tro cho cac
giao dich bat hop phap.

[12] Bén canh dé tai Diéu
1 cua Quyét dinh sé 714/
QD-CCT ngay 12/5/2016 cua
Chi cuc truong Chi cuc thué
thanh phé B c6 néu Iy do
khong xu phat hanh chinh:
“Hinh thic kinh doanh mua
ban tién ky thuat so trén
mang Internet la mét loai
hinh mai phat sinh, do cac
van ban hudng dan ap dung
thu thué'loai hinh con cham”
clng da thira nhan viéc mua
ban tién ky thuat s chua
c6 van ban quy pham phap
luét hudng dan thi hanh. Mat
khdc, Quyét dinh s6 714/
Qb-CCT ngay 12/5/2016 cua
Chi cuc trwong Chi cuc thué
thanh phd B dé cén ct vao
Céng van s6 87/ANDT ngay
19/10/2015 cua Co quan
A - Cong an tinh Bén Tre dé
tinh tong doanh s6 mua ban
tién ao khong ké khai ngp
thué la 140.218.143.677
dong de€ truy thu thué gid tri
gia tang va thué thu nhap cd
nhan la 2.649.377.069 déng
la khéng chinh xédc, bai Ié
Cong védn s6 87/ANPT ngay
19/10/2015 cua Co quan A
la van ban chi mang tinh chat
tham khado, la két qua thu
thdp chung cd, tai liéu theo
quy dinh cua B¢ luat TG tung
Hinh s nham xéc dinh cé du
can ct dé khdi té vu dn hinh
su hay khong? SG tién 6ng
C tham gia mua ban tién do

2 Piéu 3 Luat Thué gid tri gia ting 2008, Diéu 2 va Diéu 3 Luat Thu€ thu nhap cd nhan 2007
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nham dé xdc dinh dinh luong
s tién pham phap hodc thu
loi bat chinh chit khéng phai
lam céan ci dé tinh thué gid
tri gia tang hay thué thu nhap
cd nhan theo quy dinh. Do
dé, éng C khoi kién yéu céu
huy Quyét dinh s6 714/Qb-
CCT ngay 12/5/2016 cua
Chi cuc trwong Chi cuc thué
thanh ph6 B va cdc quyét
dinh giai quyét khiéu nai cé
lién quan la c6 co so nén
duwoc chap nhan.”

2. Mgt so van dé phap ly dugc
dat ra doi vo6i noi dung an Ié cua
Du thao dugc dé xuat

C6 thé thay, phan “Khdi quat
ndi dung cua an |&" trong Dy thao
chi dé cap dén viéc giai quyét van
deé phap ly la “tién ky thuat so trén
mang Internet khong phai la doi
twong chiu thué gid tri gia ting va
thué thu nhap cé nhan”. Thé nhung,
v@i toan bo noi dung Du thao anlé
trén day, Du thao con lam phét sinh
nhiéu van dé phap ly hon nhu vay.
Di nhién, gid tri cua an |é khong chi
dugc goi gon ¢ phan “Khai quét ndi
dung cua an I&” (von chi mang tinh
chat dinh hudng giai quyét van dé
phap ly cua an lé), ma con nam &
toan bd “Noi dung an I&”. Cho nén,
c6 thé xac dinh rang, van dé ma Du
thao an |é ddt ra khong chi dirng lai
¢ doi twong chiu thué.

Cu thé hon, Du thao dua ra
hudng giai quyét doi vdi viéc mot
ngudi c6 hoat dong mua ban tién
ky thuat so trén mang Internet sé
khong bi truy thu thué gid tri gia
tang va thué thu nhap cé nhan
ddi vai thu nhép phat sinh tlr hoat
dong nay. Luén diém chinh duoc
dua ra bdi Toa an nhan dan tinh
Bén Tre la ban thén tién ky thuat
s0 khong phai la tai san, hang hoa
theo phap luat Viét Nam nén tién
k§ thuat so khong thudc ddi tugng
bi truy thu thué gia tri gia tdng va
thué thu nhép céd nhan.2 Theo noi



dung cua &n lé trong Du thao, ludn
diém nay vé co ban dugc lap luan
dua trén cac luan clr sau:

(i) Cong van cua Bo Tai
chinh c6 ngi dung cdng nhan
“tién ky thuat s la tai san,
hang hda nén duoc coi la
doi tuong chiu thué gid tri
gia tdng va thué thu nhap
cd nhan” duoc xdc dinh la
khéng cd gia tri nhu mét van
ban quy pham phap luat do
Céng van nay duoc ban hanh
vugt qud thdm quyén ban
hanh theo Luat Ban hanh van
ban quy pham phap luét.

(i) Chinh phu va Ngan
hang Nha nudc Viét Nam
khéng chap nhan tién ky
thuat sé la tién té, phuong
tién thanh todn hop phap
duoc thé hién qua cédc van
ban quy pham phap luat ¢
lién quan.

(iii) Cho dén thoi diém xét
Xt so tham, chua cé bat cu
mét vén ban quy pham phép
lugt nao quy dinh tién kj
thudt sd la tai san, hang héa.

(iv) Viéc cong nhan tién
kj thuat so la tai san hay
hang hda sé dan dén su xam
pham dén quyén va loi ich
hop phéap cua 6ng C, déng
thoi anh hudng dén hiéu qua
diéu hanh chinh sdch tién té
cua Ngan hang Nha nudc,
tao diéu kién dé chuyén tién
béat hop phap, thanh todn, tai
tro cho cdc giao dich bat hop
phap.

Viéc xem xét tinh hop ly cua cac
cac luan ct nay la dac biét quan
trong, bdi 1&, néu chi can it nhat
mot luan cr dugc coi la khong hop
ly thi sé anh hudng dén gid tri cla
ca luan diém, tir d6 gid tri clia toan
bo an |é ctia Du thao sé dugc coila
khong du tinh thuyét phuc va tinh
chuan muc dé trg thanh an |é duoc

ap dung cho nhiing tinh hudng
twong tu vé sau. Trong pham vi bai
viét, tac gia sé phén tich mot so
van dé phap ly lién quan dé xem
xét tinh thuyét phuc cua cac luan
ct.

2.1. Céng van cua Bo Tai chinh
cong nhan tién ky thuat so la tai
san, hang héa cé duoc coi la duoc
ban hanh vuot qua tham quyén ban
hanh van ban quy pham phap luat
hay khong?

Dwavaonoidunganlé, Congvan
s0 4356/BTC-TCT ngay 01/4/2016
cua Bo Tai chinh néu: “... hoat dong
mua ban tién kj thuét so la hoat
dong mua ban hang héa va dugc
xép vao loai hinh hoat dong kinh
doanh thuong mai; tién ky thuat
s0 thudc doi twong chiu thué gia
tri gia tang va ca nhan kinh doanh
tien ky thuat so thudc doi tuong
chiu thué thu nhap ca nhan.” Cong
van nay dugc Toa an nhan dan tinh
Bén Tre xac dinh la Bo Tai chinh
da vuot qua thdm quyén ban hanh
theo quy dinh cla Luat Ban hanh
van ban quy pham phap luat. Cu
thé la Cong van so 4356/BTC- TCT
ngay 01/4/2016 cta B0 Tai chinh
hudng dan ap dung phap luat vugt
qua cac quy dinh cta B0 luat, Luat,
Nghi dinh va Quyét dinh cta Thu
tudng Chinh phd, méc nhién cong
nhan tién ky thuat s6 la hang hoa
nén dugc mua ban va xép vao loai
hinh hoat dong kinh doanh thuong
mai va phai chiu thué theo quy
dinh la khong dung.

Chua xét dén van dé xac dinh
tién ky thuat so la hang hoa, tai
san la c6 ding quy dinh phap luat
hay khong, trudc tién cén xac dinh
Cong van so 4356/BTC-TCT ngay
01/4/2016 cta B Tai chinh (sau
day goi la “Cong van”) cé dugc coi
la dugc ban hanh vugt quéd tham
quyén ban hanh van ban quy pham
phap luat hay khong.

Yéu t0 can xem xét dau tién la
lieu Cong van c6 noi dung tao ra

quy pham phap luat méi khéng?
Xét thay, toan bd noi dung cua
Cong van la van dung, can ctr vao
cac quy dinh phap luat cua B luat
Dan su 2005, Luat Thuong mai
2005, Luat Thué gia tri gia tang
2008 va Luat Thué thu nhap ca
nhan 2007 dé suy luén ra duoc két
luén |a tién ky thuét so la tai san,
hang hda duéi dang quyén tai san
nén tién ky thuat so la doi tugng
chiu thué gia tri gia tang va thué
thu nhap cé nhan, chi tiét noi dung
két luan nhu sau:?

Hanh vi mua, ban tién ky
thuat s6 khong phai la hanh
vi bi cdm;

Nguai s hiru tién ky thuat
s6cd quyén tri gid duoc bang
tién va co thé chuyén giao
trong giao dich dan su nén
thugc “quyén tai san” theo
Diéu 181 BG Luéat dén su s6
33/2005/QH11. Do vdy, tién
ki thuat s6 la “tai san” theo
Diéu 163 Bo Luat dan su s6
33/2005/QH11, la tai san
“déng san” theo Diéu 174
B6 Luat dén su s6 33/2005/
QHT11 va la “hang hod” déng
san theo Diéu 3 Luat Thuong
mai s6 36/2005/QH11;

Hoat déng mua, bén tién
kj thudt s6 la hoat déng
mua, ban hang héa va duoc
xép vao loai hinh hoat déng
kinh doanh thuong mai.

Tién ky thuat s6 thudc doi
tuong chiu thué GTGT theo
quy dinh tai Diéu 3 (khéng
thudc doi tuong khong chiu
thué GTGT theo quy dinh tai
Diéu 5) Luat Thué GTGT s
13/2008/QH12;

C4 nhén kinh doanh tién
ky thuat so thuéc déi tuong
nop thué TNCN theo quy
dinh tai Piéu 2 Ludt Thué
TNCN s6 04/2007/QH12;

3 Diéu 1 Cong vén so 4356/BTC-TCT ngay 01/4/2016 clia B Tai chinh vé viéc hudng dan quan Iy thué doi véi
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Doanh nghiép kinh doanh
tién ky thuat so thudc doi
tuong phai nép thué TNDN
theo quy dinh tai Diéu 2 Luat
Thué TNDN s6: 14/2008/
QH12.

Tir ndi dung két luan trén, cé thé
nhan dinh rang Cong van da dua
ra két luan dua trén viéc van dung
cac can ctr phap luat hién hanh chir
khéng tao ra quy pham phép luat
mdi. Hay n6i cach khac, Cong van
nay cla Bo Tai chinh khong duoc
coila “vdn ban quy pham phép luat”
vi khong tao ra quy pham phap luat
mdi. Cong van nay can dugc coi la
védn ban hudng dan nghiép vu noi
bd nganh nhu y kién trinh bay cta
ngudi bi kién c6 néu,* phu hgp véi
chirc nang hudng dan nghiép vu vé
quan ly thué cua Bo Tai chinh duoc
quy dinh tai diém d khoan 6 Diéu
2 Nghi dinh 215/2013/ND-CP ngay
23/12/2013 cuta Chinh phu quy
dinh chirc nadng, nhiém vu, quyén
han va co cdu td chirc cua Bo Tai
chinh.

Bén canh d6, mot yéu t6 khéc
cling can dugc xem xét do la gia
sir Cong van cta B Tai chinh la
mot van ban quy pham phap luat
(dugc cho la duge ban hanh vuot
qua thadm quyén), Toa an ciing
khéng c6 thdm quyén béc bo toan
b gia tri quy pham phap luat cua
Cong van. Bai &, can cr diém b
khoan 1 Diéu 221 B luat To tung
dan sy 2015, vu an dang duogc
xem xét tai phién toa (trong trudng
hop nay la phién toa so tham) thi
Hoi dong xét xir tam nglrng phién
toa va bao cdo Chanh an Toa an
dang giai quyét vu an co van ban
dé nghi Chanh an Toa an nhan dan
t0i cao kién nghi co quan nha nudc
c6 thdm quyén xem xét stra doi,
b6 sung hodc bai bo van ban quy
pham phap luat. VéGi quy dinh nay,

Toa an nhan dan tinh Bén Tre néu
xét thdy Cong van la mot van ban
quy pham phap luat trai phap luat
(cu thé 1a Bo luat Dan su 2005)
thi Toa an nhéan dén tinh Bén Tre
phai dirng phién toa so tham va dé
nghi Ién Chanh an Toa an nhan dan
t0i cao. NGi cach khac, Bo luat T6
tung dan sy 2015 khong cho phép
Toa an tu minh bac bo mot van
ban quy pham phap luat dugc ban
hanh trai phap luat.

Tom lai, Cong van cua Bo Tai
chinh cé ndi dung cong nhan tién ky
thuat s |a tai san, hang hoa khong
phai la van ban quy pham phép luat
vi khéng c6 néi dung tao ra quy
pham phap luat méi. Thé nén, Bo
Tai chinh da khong vugt quyén ban
hanh van ban quy pham phép luat
khi ban hanh Cong van. Ngoai ra,
cling can nhan manh rang Toa én
cting khong ¢d tham quyén bac b
mot van ban quy pham phép luat,
du vén ban ay dugc ban hanh dudi
bat k& hinh thirc ndo. Thé nén, viéc
Toa an nhan dan tinh Bén Tre nhén
dinh Cong van cua Bo Tai chinh la
su vuot quyén ban hanh van ban
quy pham phap luat |la khéng thuc
su thuyét phuc.

2.2. Tién ky thuat sé co dugc
coi la “tién” hay ‘“phuong tién

thanh toan hop phap” hay khong?

Tinh dén thoi diém hién tai,
phuong tién thanh toan hop phép
duagc quy dinh chd yéu trong Luat
Ngan hang Nha nudc Viéet Nam
2010 (stra ddi, b6 sung ndm 2022),
Phap lénh Ngoai hdi 2005 (stra
doi, bo sung nam 2013) va Nghj
dinh 101/2012/ND-CP cua Chinh
phi ngay 22/11/2012 vé thanh
toan khong dung tién méat (dugc
stra d6i, bd sung bdi Nghi dinh
80/2016/ND-CP cta Chinh ph
ngay 01/7/2016). Cu thé, phuong

“Phan “N6i dung vu dn” cla Dy thao an 1é s6 17/2022
SPiéu 17(2) Luat Ngan hang Nha nudc Viét Nam 2010
¢ Diéu 6(2)(b) Luat Ngan hang Nha nudc Viét Nam 2010 va Diéu 4(1)(b) Phép lénh Ngoai hdi 2005
7 pigu 4(6) Nghi dinh 101/2012/ND-CP (dugc b8 sung bsi Bidu 1(1) Nghi dinh 80/2016/ND-CP)
1)

¢ Diéu 4(7) Nghi dinh 101/2012/ND-CP (dugc b6 sung béi Diéu 1(

Nghi dinh 80/2016/ND-CP)
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tién thanh toan hop phap bao
gom: tién gidy, tién kim loai do
Ngan hang Nha nudc Viét Nam
phat hanh;® séc, thé thanh todn,
hoi phiéu doi ng, hoi phiéu nhan
ng va cac phuong tién thanh toan
khac;® lénh chi, ty nhiém chi, nho
thu, dy nhiém thu, thé ngan hang
va cdac phuong tién thanh toan
khac theo quy dinh cua Ngan hang
Nha nudc.” Cac phuong tién thanh
toan khéng dugc liét ké trén day
déu dugc coi la phuong tién thanh
toan khong hgp phap.?

Tir day, c6 thé suy ra duoc tién
ky thuat s6 dugc coi la “phuong
tién thanh toan khéng hop phap”,
nén tién ky thuat s6 khong duoc
coi la “phuong tién thanh toan hgp
phap (bao gém tién)” n6i chung va
“tién” noi riéng theo phap luat Viét
Nam hién hanh.

Tuy nhién, xét riéng ddi vdi thoi
diém cla vu viéc dugc st dung
la nguon &n lé cua Du thao, dinh
nghia vé “phuong tién thanh toén
hop phap” c6 su khac biét dang
ké so vdi quy dinh phap luat hién
hanh. Cu thé, 6ng C da tham gia
mua ban tién ky thuat s6 qua mang
trong khoang thoi giantirndm 2008
dén nam 2013.° Trong khoang thai
gian nay, Nghi dinh 80/2016/Nb-
CP cua Chinh phu ngay 01/7/2016
stra d6i, bo sung mot so diéu cua
Nghi dinh 101/2012/ND-CP cua
Chinh pht ngay 22/11/2012 vé
thanh toan khong dung tién mat
van chua dugc ban hanh ciing nhu
chua ¢6 hiéu luc, nén danh sach
cac phuong tién thanh toan hgp
phap vao thoi diém d6 van con la
“danh sach mg” do chua cdé quy
dinh vé dinh nghia cta “phuong
tién thanh toan khéng hgp phap”
duge quy dinh béi Nghi dinh nay.
Thé nén, trudc thoi diém Nghi dinh
80/2016/ND-CP cé hiéu luc vao



ngay 01/7/2016, viéc xac dinh tién
ky thuat s6 la phuong tién thanh
toan khong hop phap la khong c6
co s@ thuyét phuc.

DU vay, trong ban an dugc stir
dung lam Dy thao dugc tuyén
vao ngay 21/9/2017, Toa én nhan
dan tinh Bén Tre d& ap dung céac
quy dinh cta Nghi dinh 80/2016/
ND-CP d€ xac dinh rang tién ky
thuét s6 la phuong tién thanh todn
khong hop phéap, trong khi thu
nhdp tr hoat dong mua ban tién
ky thuat s6 cua 6ng C phat sinh tai
thoi diém Nghi dinh nay chua cé
hiéu luc. Quyét dinh nay cua Toa
an c6 thé coi la trdi véi nguyén
tac co ban trong ap dung vén ban
quy pham phap luat vi vdn ban quy
pham phap luat duoc dp dung doi
vGi hanh vi xay ra tai “thoi diém ma
van ban dé dang cd hiéu luc”,"® va
diéu nay lam anh hudng nghiém
trong dén gia tri ctia toan bo noi
dung an |é cua D thao.

2.3. Viéc xdc dinh tién ky thuat
s0'la tai san, hang héa cé can thiét
phai ¢6 mét van ban quy pham
phap luat quy dinh mot cach minh
thi khong?

Toa an nhan dan tinh Bén Tre da
dua ra lap luan rang viéc chua co
bat c mot van ban quy pham phap
ludt nao quy dinh tién ky thuat sé la
tai san, hang hda dé lam mot trong
nhitng lap luan nham pha nhan
viéc dinh danh tién ky thuat so la
tai san. C6 thé noi, day la mot lap
lun khong c6 co sd thuyét phuc.
Bdi &, co nhitng doi twong duoc
coi |a tai san ma khong can phai cé
bat ctr mot van ban quy pham phép
lu&t quy dinh cu thé doi tugng do6
|la tai san. Vi du nhu lGa gao, khong
c6 mot van ban quy pham phap
luat nao quy dinh cu thé rang “lda

gao la tai san”, nhung thuc té lua
gao van dugc coi la tai san, thong
qua cdc giao dich mua ban lGa gao
trong doi song sinh hoat thuong
ngay. Thé nén, viéc xem xét mot
doi tuong cd phai tai san, hang
héa hay khong chi can dua trén
viéc nhan dién duoc ban chat cla
“tai san”, "hang hda” va ban chat
cua doi twong dang dugc xem xét
(cu thé & day la tien ky thuat so).

Cu thé, B0 luat Dan su dinh
nghia “tai san” la vat, tién, gidy
t0 co gid va quyén tai san.” Dinh
nghfa theo hudng liét ké nay khong
noi bat Ién dugc ban chat cla tai
san. Vé mat khoa hoc phap ly, mot
doi tugng dugc coi la tai san néu
dap tng duoc hai tiéu chi: c6 thé
s hiru dugc, va tri gia dugc thanh
tién. C4 thé noi, theo cach dién giai
nay, tién ky thuat s6 dap (ng da
tiéu chi “co thé s¢ hitu dugc” bdi
chi cd mot cha s& hitu méi c6 ma
cé nhan dé dinh doat tién k§j thuat
s0 va cong nghé chudi khoi ciing
gilip xac dinh chinh xac luvong tién
ky thuat s6 d6 dé tranh lam gia.™
Tién ki thudt s6 ciling ddp (ng
dugc tiéu chi “tri gia dugc bang
tién” duwoc minh chirng r6 rang nhat
bdi cac san giao dich tién ky thuat
s0 phd bién trén toan cau, nai dién
ra cac giao dich tién ky thuat s
c6 thi gia duoc hién thi cong khai
theo tirng thoi diém tuong (g véi
moi loai tién ky thuat sd. Vdi viéc
dap (ng du hai tiéu chi néi trén,
tien kj thuat s6 hoan toan duoc
coi la tai san.

Tl viéc nhan dién tién ky thuat
s0 la tai san (cu thé hon la dong
san do tién ky thuat sd khong phai
la bat dong san vi khong phai la
dat dai hay tai san gan lién véi dat
dai), tién ky thuat s6 cling duoc

10 Pigu 156 Luat Ban hanh van ban quy pham phap luat 2015

" Pigu 163 BO luat Dan sy 2005 va Diéu 105 BO luat Dan sy 2015
12 Nguyén Dinh Phuéc, ‘Tién do c6 thé dugc xem |a tai san’, Tap chi Nghién ciru Lap phép s6 21(421), thang 10/2020, tr. 20 - 26

13V Thi Hong Yén, ‘Khai niém tai san trong phép luét dan su va kién nghi stra déi bo Luat dan sy nam 2005', Tap chi Nghién ctru Lap phap s6 21(301),

thang 11/2015, tr. 30 - 36.

xdac dinh 1a “hang hdéa” theo khoan
2 Diéu 3 Ludt Thuong mai 2005.
Van dé tiép theo sé la tién ky thuét
s6 duoc xac dinh la tai san dudi
dang “vat", “tien’, “gidy t& c6 gia"
hay “quyén tai san"?

“Vat” khéng duoc phap luat Viét
Nam dinh nghia r6 rang. V& mat
khoa hoc phép Iy, vat dugc hiéu
la doi twong hiru hinh, chiém mot
phan cua khong gian va con nguoi
c6 thé biét dugc thong qua céc
giac quan tiép xdc nhu cam, nam,
nhin, s thay chdng.” Véi céach
hi€u nay, rat khd dé xac dinh tién ky
thuat s6 13 vat, vi viec mot cha thé
“nam gid” tién k§ thuat so chi duoc
ghi nhan thong qua ban sao ctia so
céi trong hé thong chudi khai, chir
chl thé ndm gilr d6 khong chiém
hitu tién ky thuat vé mat vat ly bai
tinh vo hinh cda tién kj thuét so.

“Tién” cling khong dugc phéap
luat Viét Nam dinh nghia cu thé
giong nhu vat. V& mat khoa hoc
phap Iy, tién duoc hi€u la tién
phap dinh dudi dang tién gidy,
tién kim loai dwoc Ngéan hang Nha
nudc Viét Nam phat hanh™ hoac
ngoai t&." Vai cach hi€u nay, tién
la phuong tién thanh toan dugc
phat hanh hop phép bdi cac quoc
gia hodc khu vuc (nhuw déng Euro
clia Lién minh Chau Au, déng Tay
Phi CFA franc ctia 08 nudc ¢ Tay
Phi, d6ng Trung Phi CFA franc cla
06 nudc ¢ Trung Phi). Trong khi
do, tién ky thuat so khong duoc
phat hanh bdi nha nude nén khong
duagc coi la tién.

“Giay t0 ¢ gid” khong duogc Bo
ludt Dan su quy dinh cu thé, tuy
nhién, Phap lénh Ngoai hdi 2005
va Luat Ngan hang Nha nudc Viét
Nam 2010 ciing liét ké cu thé mot
s0 dai tugng la gidy to c6 gid nhu:

4 Pigu 23 Luat Ngan hang Nha nudce Viét Nam 1997, Digu 17 Luat Ngan hang Nha nudce Viét Nam 2010

15 Pigu 4(1)(a) Phap lénh Ngoai hdi 2005, Diéu 6(2)(a) Luat Ngan hang Nha nudc Viét Nam 2010
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trai phiéu Chinh phu, trai phiéu
cong ty, ky phiéu, cd phiéu va céc
loai gidy to co gid khac.”® Trong
khi d6, khoan 1 Diéu 1 Nghi dinh
11/2012/ND-CP vé skra d6i, bo
sung mot so diéu ctia Nghi dinh sd
163/2006/ND-CP ngay 29 thang
12 ndm 2006 cta Chinh phu vé
giao dich bao dam da dinh nghia
“gidy t0 c6 gid bao gom c6 phiéu,
trai phiéu, hoi phiéu, ky phiéu, tin
phiéu, ching chi tién gui, séc,
ching chi quy, gidy to co gia khac
theo quy dinh cua phap luat, tri
gia dugc thanh tién va duoc phép
giao dich”. Du vay, Nghi dinh nay
da hét hiéu luc va dugc thay thé
ké tir ngay 15/5/2021 bé&i Nghi
dinh 21/2021/ND-CP quy dinh thi
hanh Bo luat Dan su vé bao dam
thue hién nghia vy, va Nghi dinh
thay thé nay da khong con quy
dinh vé dinh ngha gidy to c6 gia.
Mdt khéc, theo khoan 1 Diéu 2
Thong tu 01/2012/TT-NHNN ngay
16/02/2012 cua Thong doc Ngan
hang Nha nudc Viét Nam quy dinh
vé viéc chiét khau gidy to co gia
cua Ngan hang Nha nudc Viét
Nam ddi vdi cac t6 chirc tin dung,
chi nhanh ngan hang nudc ngoai,
gidy t0 co gia la bang ching xac
nhén nghia vu trd no giita t6 chic
phat hanh giay to c6 gia véi nguoi
sG hiru gidy to c6 gid trong mot
thoi gian nhat dinh, diéu kién tra
|ai va nhitng diéu kién khéac. Thé
nhung, theo tac gia, dinh nghia nay
khong ap dung ddi véi cac van dé
nam ngoai pham vi diéu chinh clua
Théng tu 01/2012/TT-NHNN, vi
giady to c6 gia theo dinh nghia nay
sé khong bao gém cd phiéu - mot
loai gidy t0 c6 gia duogc quy dinh
trong Luat Ngan hang Nha nudc va
Phap Iénh Ngoai hdi khong cé ban
chat 1a “xac nhan nghia vu tra ng
ctia to chirc phat hanh”. C6 thé ndi,
cho dén thoi diém hién tai, khong
c6 mot dinh nghia ro rang vé giay

to c6 gid, thay vao dé, phap luat
liét ké mot danh sach “ma” cac doi
twong duoc xem |a gidy to co gid,
nén rat khé cé co sd virng chac dé
cho rang tién ky thuat so la gidy to
co gia.

Cudi cung la “quyén tai san”,
B6 luat Dan su 2005 dinh nghia
“Quyén tai san la quyén tri gid
duoc bang tién va cé thé chuyén
giao trong giao dich déan su, ké
ca quyén s¢ hiru tri tué”."”” Tic la
theo B0 luat Dan su 2005, mot doi
twong duoc coi la “quyén tai san”
néu doi tugng do la (i) quyeén, (ii)
tri gid duoc bang tién, va (jii) co thé
chuyén giao trong giao dich dan
su. Quy dinh nay cling mac dinh
“quyén sd hitu tri tué” 1a quyén tai
san. Chiéu theo dinh nghta nay, tién
ky thuét s6 hoan toan cd thé dugc
nhin nhan nhu 1a mét “quyén tai
san”. Bai vi, tién ky thuat s6 duoc
“nam gitt” nhu mot “quyén”, do co
tinh chat vo hinh. Tién ky thuat so
ciing dap &rng dugc tiéu chi “tri gia
duoc bang tién” va “co thé chuyén
giao trong giao dich dan su”, dugc
minh chiing r6 rang nhat bdi cac
san giao dich tién ky thuat s6 pho
bién trén toan cau, noi dién ra cac
giao dich tién k§ thuat so co thi gid
duac hién thi cong khai theo tirng
thoi diém twong tng véi moi loai
tién ky thuat so. Trong khi dé, véi
quy dinh cua Bo luat Dan su 2015,
viéc tién ky thuét so van duoc xac
dinh 1a quyén tai san. Bai vi, Bo
luat Dan su 2015 bo di tiéu chi “co
thé& chuyén giao trong giao dich
dan su”, quyén tai san dugc dinh
nghia la (i) quyén (ii) tri gid dugc
bang tién.' Day ciing la nhéan dinh
cua Bo Tai chinh trong Cong van
da duoc phan tich tai tiéu muc 2.1.

Tom lai, tién ky thuat so du diéu
kién dé dugc coi la tai san, hang
héa ma khong phai c6 mot vén
ban quy pham phép luat quy dinh

16 Pigu 4(1)(c) Phédp Iénh Ngoai hdi 2005, Diéu 6(2)(c) Luat Ngan hang Nha nude Viét Nam 2010

7jeu 181 Bo luat Dan su 2005
18Djgu 115 Bo luat Dan sy 2015

9Piéu 80 Hién phap 1992 (stra di, bd sung ndm 2001)
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mot cach minh thj. Bén canh do,
tien ky thuat so co6 thé duoc xac
dinh |a “quyén tai san”. Nhéan dinh
cta Toa an nhéan dan tinh Bén Tre
néu rang viéc chua cé bat cir mot
van ban quy pham phép luat nao
quy dinh tién k§ thuat s0 la tai san,
hang héa dé lam mot trong nhiing
lap ludn nham phd nhan viéc dinh
danh tién ky thuat so la tai san la
mot nhéan dinh thiéu co s& viing
chac do khong dugc xem xét, danh
gia mot cach toan dién bdi Toa an.

2.4. Viéc cong nhan tién ky
thuat so la tai san, hang héa cé
lam xam pham dén quyén va lgi
ich hop phap cua ong C, dong thoi
anh hudng dén hiéu qua diéu hanh
chinh séach tién té cia Ngan hang
Nha nudc, tao diéu kién dé chuyén
tiéen bat hop phap, thanh toan, tai
tro cho cdc giao dich bat hop phap
khéng?

NGi dung an Ié cta Dy thao
(doan [11]) c6 nhan dinh rang viéc
c6ng nhan tién ky thuat so la hang
hda, tai san dan dén viéc 6ng C
phai chiu déng thué gia tri gia tang
va thué thu nhap ca nhan la khong
ding, viéc nay la xam pham dén
quyén va lgi ich hgp phép cta 6ng
C, dong thoi anh hudng dén hiéu
qua diéu hanh chinh sach tién té
cta Ngén hang Nha nudc, tao diéu
kién dé chuyén tién bat hgp phap,
thanh toan, tai trg cho cac giao
dich bat hgp phap.

Trudc tién, viéc nhan dinh rang
su cong nhén tién ky thuat so la
tai san, hang hdéa la xam pham
dén quyén va lgi ich hgp phap cua
ong C la khong thuc su thuyét
phuc. Bdi &, trong thoi gian ong
C c6 hoat dong mua ban tién kj
thuat s6, ong da nhan thic dugc
va budc phai nhan thire dugc rang
ong phai thuc hién nghia vu déng
thué ctia mot cong dan,™ ciing nhu
thu nhap cua minh hoan toan c6



thé phai chiu thué. Diéu nay dugc
chitng minh béi hanh vi chi dong
di dang ky kinh doanh va dang ky
thué doi vdi hoat dong nay cua
minh du khéng dang ky dugc, ciing
nhu 6ng khong phl nhan thu nhap
tlr hoat dong nay khong phai chiu
thué vdi viéc cho rang thué phai
déng la “qua cao va chua that su
hop Iy". Tuy nhién, ké ca khi 6ng C
khong thé hién bat ky hanh vi hay y
chi nao cho thay 6ng cé nhan thirc
dugc rang thu nhap tir hoat dong
mua ban tién ky thuat s6 ctia minh
hoan toan c6 thé phai chiu thug,
ong C ciing budc phai nhan thic
dugc diéu nay do hoat dong mua
bén tién k§ thuat so ro rang khong
thudc “Dai twgng khong chiu thug”
theo Luat Thué gia tri gia tang
20082 ciing nhu khéng thudc “Thu
nhdp duoc mién thué” theo Luat
Thué thu nhép ca nhan 2007.%
Tiép dén, nhan dinh vé viéc
cong nhan nay anh hudng dén hiéu
qua diéu hanh chinh séch tién té
cua Ngén hang Nha nudc, tao diéu
kién dé& chuyén tién bat hgp phap,
thanh toan, tai trg cho cac giao
dich bat hop phép ciing cd thé coi
la khong du tinh thuyét phuc. Du
tién ky thuat so duoc nhiéu nghién
ctru cho rang cé anh hudng tiéu
cuc dén chinh séch tién té cda
qudc gia,? ciing nhu 1a mot cong
cu dugc st dung trong cac giao
dich bat hop phadp nhu ria tién
hay tai tro khing b6, nhung céc
hé qua nay thuc chat xuét phat tir
su ton tai cla tién ky thuét s6 va
su phat trién cda thi truong tién
ki thuat s6, bat ké tién kj thuat s6
c6 dugc coi la tai san hay khong.
NoGi cach khéac, viéc xac dinh tién
ky thuat s6 cd hay khong la tai san
va nhitng hé qua noéi trén khong cé
mdi quan hé nhan qua véi nhau.

2 pigu 3 va 5 Luat Thug gid trj gia tang 2008
21piéu 3 va 4 Lut Thué thu nhap ca nhan 2007

Tom lai, viéc xac dinh tién ky
thuat s |a tai san, hang hoa khong
dugc xem la xdm pham dén quyén
va lgi ich hgp phap cua 6ng C, va
cling khong lién quan dén van dé
hiéu qua diéu hanh chinh sach tién
té clia Ngan hang Nha nudc hay
tao diéu kién dé chuyén tién bat
hop phap, thanh toan, tai trg cho
céc giao dich bat hop phéap. Quan
trong hon, cac nhan dinh trén cua
Toa an nhan dan tinh Bén Tre ciing
khong thé dugc coi la can cl hop
|é d& phu nhén ban chat tai san cla
tién ky thuat so6. Nhu da giai thich
§ tiéu muc 2.3, hoat dong mua bén
tién kj thuat so khong bi phép luat
Viét Nam cam, va ban than tién ky
thuat s6 dap ng du hai diéu kién
can va da la “d6i tuong co thé sa
hitu duoc” va “tri gia dugce thanh
tien” dé duoc dinh danh la tai san.
Ngoai hai diéu kién nay, khong cé
bat ctr diéu kién nao khac ma tién
ki thuat so phai dap trng dé duoc
xac dinh |3 tai san.

3. Mot so danh gia vé Du thao
anle

Dé thay rang ndi dung 4n lé cla
Du thao tuwong doi dai néu so sanh
vdi cac an |é dang c6 hiéu luc ciing
nhu cdc Du thao an 1é khac. Mac
du Dy thao c6 phan “Khéi quat ndi
dung cua &n |&” dé tém tat van dé
phap ly chinh can giai quyét, nhung
toan bd phan “Noi dung én 1&” lai
cho thay céc lap luan dé giai quyét
van dé phap ly chinh ay tuong doi
lan man va thiéu trong tam. Diéu
nay lam cho an lé dugc Dy thao
trd nén kho hiéu va kho khan trong
viéc xéc dinh céc lap luan cu thé
dé ching minh cho hudng giai
quyét van dé phap ly duoc dat ra
trong Du thao.

V6i 04 luan cr duge dua ra va
phéan tich tai muc 2 trén day, c6

thé néi tat ca luan ci duogc su
dung lam ndi dung an lé déu khong
chirng minh dugc phan quyét cho
rang tién kj thuat so khong phai la
doi twong bi truy thu thué gia tri
gia tang va thué thu nhap cd nhan
vi tién ky thuat s6 khong phai la
tai san, hang hda. Cu thé, Toa an
nhan dan tinh Bén Tre da c6 mot
s0 vi pham mot céch co ban trong
ap dung phap luét dé tuyén ban én
dugc str dung lam nguon an |é cua
Du thao.

Th& nhat, nhan dinh cua Toa
an cho rang Bo Tai chinh d& vuot
tham quyén ban hanh van ban
quy pham phép luat dugc coi la
mot nhan dinh thiéu co s& vi Toa
an da khong nhin nhan duoc rang
Cong vén cta Bo Tai chinh khong
tao ra quy pham phap luat mdi,
cling nhu Toa én da cd phan quyét
khdng thugc tham quyén cda minh
khi bac bo mot vdan ban ma Toa
an cho la van ban quy pham phap
luat. Thit hai, Toa an da cd sai [am
nghiém trong trong 4p dung phép
ludt khi céc quy dinh cta Nghi
dinh 80/2016/ND-CP c6 hiéu luc
phap luat sau thoi diém ong C co
hoat dong mua bén tién ky thuat
s0 qua mang Internet lai dugc Toa
an ap dung trong tinh huéng cua
ban an. Thit ba, nhan dinh cua Toa
an cho rang chua c6 van ban quy
pham phép luat nao quy dinh tién
ky thuat la tai san, hang hoa nén
tién ky thuat so khong dugc coi
|a tai san, hang hoa cé thé coi la
mat nhén dinh rat thiéu tinh thuyét
phuc. Bdi I€, ro rang rang khong it
doi tugng trong doi song xa hoi
thuong ngay duoc coi la tai san
ma khong can bat ci van ban quy
pham phap luat quy dinh mét cach
minh thi rang d6i tugng do 1a tai
san. Thi tu, viéc Toa an cho rang
cac anh hudng dén “hiéu qua diéu

22| @ Thi Tuan Nghfa, Nguyén Thanh Tung, ‘Tién ao va thach thirc ddi v6i chinh séch tién t&, Tap chi Tai chinh Online (03/6/2018) <https://tapchitaichinh.
vn/tien-ao-va-thach-thuc-doi-voi-chinh-sach-tien-te.html> truy cap ngay 02/6/2023

2 Anh Minh, 'Nguy co rira tién qua tién do tai Viét Nam rat [6n", VnExpress (07/9/2022) <https://vnexpress.net/nguy-co-rua-tien-qua-tien-ao-tai-viet-nam-

rat-lon-4508506.html> truy cap ngay 02/6/2023
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hanh chinh séch tién té ctia Ngan hang Nha nudc, tao
diéu kién dé chuyén tién bat hop phap, thanh toan, tai
trg cho céc giao dich bat hop phap” dé gian tiép phi
nhan ban chat tai san cua tién k§ thuat s6 cd thé ndila
mot nhan dinh thiéu tinh nhan qua. Nhu da phan tich,
tién k§ thuat so cd hay khong la tai san thi cling khong
tac dong dang ké gi dén céc anh hudng nay.

Tir cac phan tich trén day, cd thé néi Toa an d
khong dua ra dugc bat cir mot luan ¢ nao du thuyét
phuc nao dé cho réng tién kj thuét so khong phai la
tai san, hang héa. Dang chad y hon 1a moi luan ci déu
thé hién nhiing sai [am nghiém trong trong ap dung
phép luat cua Toa an trong qua trinh xét xt. Diéu nay
cling d6ng nghta an lé dugc dé xuat khong da “tinh
chudn muc” ciing nhu khdng dd “gid tri hudng dan
ap dung théng nhat phép luét trong xét xi” dé dap
(rng cdc tiéu chi lva chon an |é vi nhitng sai [am trong
cach lap luan cta Toa an nay.

4. Két luan

Tom lai, viéc ton tai nhitng sai lam trong cac lap
ludn cua Toa an dugc phan tich trén ddy dugc coi la
nhitng can ct d& khdng phat trién Du thao thanh an |é
chinh thirc. Néu phat trién thanh én |é chinh thic, Du
thao nay sé dugc coi la mot tién |é khong tot cho nén
tu phap Viét Nam khi mot én 1é c6 qué nhiéu lap luan
khong dam bao “tinh chuan muc” dé dugc coi 1a co
gia tri cho céc vu viéc tong tu vé sau. Vdi viéc khong
phat trién Dy thao thanh én |é chinh thirc, cau hdi tién
ky thuat s co phai la tai san hay khong van tiép tuc
trd thanh mot van dé con nhiéu tranh luan. Tuy nhién,
theo quan diém ca nhan cla tac gia nhu da trinh bay,
tién ky thuat so can dugc nhin nhan ding ban chat la
¢ cdc yéu to cua mot tai san, tlr do tién ky thuat so
duac coi la d6i twong chiu thué gid tri gia tdng va thué
thu nhap ca nhan, dam bao han ché hién tugng that
thu thué ndi riéng va that thu ngan sach nha nudc néi
chung khi quy mé ciing nhu gid tri giao dich vé tién ky
thuét s trén thuc té rat la khdng 16.

Trong thoi gian céc co quan c6 thdm quyén van
dang trong qua trinh xay dung khung phép ly cu thé
d0i vai tien ky thuat so nhu hién nay, Toa an nhan dén
t0i cao va Vién kiém sat nhan dan toi cao, vdi vi thé
la hai co quan dirng dau Nha nudc vé hoat dong tu
phép, can c6 hudng dan cu thé cho hoat dong xét xdr
cua cac toa an trén toan qudc theo hudng “thira nhan”
tién ky thuat |a tai san, hang hoa dé€ dam bao su thdng
nhat trong cach xét x(r dua trén céc van ban quy pham
phap luat hién hanh.
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DANH MUC TAI LIEU THAM KHAO

Van ban phap luat

1. Hién phap 1992 (stra d6i, bo sung nam 2001)

2. B6 luat Dan sy 2005

3. BO luat Dan sy 2015

4. Luat Ngan hang Nha nudc Viét Nam 1997 (stra
dai, b6 sung nam 2003)

5. Luat Ngan hang Nha nuéc Viét Nam 2010

6. Phap Iénh Ngoai hai 2005 (stra ddi, b sung ndm
2013)

7. Luat Thué thu nhap ca nhan 2007

8. Luat Thué gia tri gia tang 2008

9. Luat Ban hanh van ban quy pham phap luat 2015
(stra ddi, bd sung ndm 2020).

10. Nghi dinh 101/2012/ND-CP cua Chinh phu
ngay 22/11/2012 vé thanh toan khong dung tién mat

11. Nghi dinh 80/2016/ND-CP cua Chinh phd ngay
01/7/2016 stra d6i, bo sung mot so diéu caa Nghi dinh
101/2012/ND-CP cta Chinh pht ngay 22/11/2012 vé
thanh toan khong dung tién mat

Ban an, an lé

Du thao an Ié s6 17/2022 do Vu Phép ché va
Quan ly khoa hoc Toa an nhéan dén toi cao dé xuat

<https://anle.toaan.gov.vn/webcenter/portal/anle
chitietanleduthao?dDocName=TAND284941>

Sach, tap chi

1. Vi Thi Hong Yén, ‘Khai niém tai san trong phap
luat dan su va kién nghi stra doi b Luat dan sy ndm
2005', Tap chi Nghién ctru Lap phap s6 21(301), thang
11/2015

2. Nguyén Dinh Phudc, ‘Tién do c6 thé dugc xem
la tai san’, Tap chi Nghién ctu Lap phap s6 21(421),
thang 10/2020

Nguon dién tu

1. Lé Thi Tudn Nghia, Nguyén Thanh Tung, ‘Tién
ao va thach thirc doi véi chinh sach tién té' Tap chi
Tai chinh Online (03/6/2018) <https://tapchitaichinh.
vn/tien-ao-va-thach-thuc-doi-voi-chinh-sach-tien-te.
html>

2. Anh Minh, ‘Nguy co rira tién qua tién ao tai
Viét Nam rat 16n', VnExpress (07/9/2022) <https://
vhnexpress.net/nquy-co-rua-tien-qua-tien-ao-tai-viet-
nam-rat-lon-4508506.htm|>




Nhan xét

*ThS. Tran Vii Ha Minh - Cong ty Luat TNHH Tuv
van quac té (Indochine Counsel)

1. Vé phuong phéap nghién ciru

Bai viét chua lam r6 c&u hoi nghién ctru va thong
diép tac gia mudn nhan manh. Vi cau hoi nghién
clru clia d@ tai la danh gid Du thdo An 1& (nén hay
khong nén cong nhan ban an la an 1¢), tac gia nén
trinh bay theo huéng ban an c6 thoa mén tiéu chi dé
str dung trg thanh an 1é hay khong theo Diéu 2 Nghi
quyét 04/2019/NQ-HDTP. Tr d6 chirng minh la ban
an khong théa man céc yéu t6 tiéu chi an |é nhu: cé
gid tri lam ro quy dinh phap luat, cé tinh chuan muc,
c6 gia tri hudng dan ap dung phap luat thong nhat
trong xét xtr. VGi n6i dung va cau tric hién tai, thi bai
viét dang truc ti€p phan tich, nhan xét, danh gia noi
dung mat phan ban an nhiéu hon, chua lam ro cac y
khong nén cong nhan ban én la an |é. Néu téac gia gilr
nguyén cau hoi nghién ctu thi tac gia nén bo sung
thém cdc y néu cong nhan an |é sé c6 nhitng hé qua
gi (vi du that thu thué, phai qua céc thd tuc bai bo an
|é t6n thoi gian khi khong phi hop)... dé bai viét ting
thém tinh thuyét phuc.

2. Vé hinh thuc

Noi dung trinh bay kha sang sua.

3. Vé néi dung

- Uu diém:

Bai viét dé cap dén mot chu dé ndng va phirc tap
(vi tri phdp ly cha Bitcoin hay tién/tai san ky thuat so
trong hé thong phap luat Viét Nam). Cac phan bién
cla tac gia vé 4 luan cir ma Toa an nhan dan tinh Bén
Tre dua ra ndi dung va lap luan kha tot. Cach tiép
céan dang “khong cd quy dinh nén dugc hiéu khong cé
nghia la khéng dugc lam” |a dang hoan nghénh. Cé
dao sau nghién ctru vao hé théng van ban quy pham
phap luat Viét Nam nhu viéc phan tich viéc Toa én ap
dung khong chinh xac Nghi dinh s6 80/2016/ND-CP
la mot diém tot.

- Diém cén cai thién:

+ Bai viét con kha nhiéu nhan dinh mang tinh chu
quan. Vi du nhu nhan dinh vé céc yéu t6 cau thanh
mot “quy pham phép luat”; nhan dinh tién k§ thuat s
la mot dang “tai san” theo Luat Thwong mai; hay nhan
dinh “thiéu tinh nhan qua” lién quan dén su quan ngai
cta Toa an vé anh hudng cla viéc st dung “tién ao”
trong xa hoi.
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+ S0 lwgng tai liéu tham khao, thong tin cung céap
con han ché. Néu tac gia xem xét cac dinh nghia vé
tién té va tai san ndi chung ciing nhu so sanh cac quy
dinh ctia céc qudc gia khdc trén thé gidi thi bai viét sé
c6 nhiéu thong tin va tang tinh thuyét phuc hon. Nén
c6 nhirng thong tin vé xu hudng kinh té xa hoi nhu gia
tri giao dich, cac xu hudng chuyén dai s, chién lugc
cta Chinh phd..dé nhan manh phép luat (an 1&) can
phai phan énh thuc t& phat trién kinh t& x& hdi tai thoi
diém hién tai.

+ Nén bo sung thém mot s phan quyét cua céc vu
an khac cd lién quan dén tién va tai san so ¢ Viét Nam
nhu: vu an cudp bitcoin dugce Toa an nhan dan Thanh
phd H6 Chi Minh xét xr vao thang 5 nam 2023 dé lam
sau sac hon cac phan tich hay nhan dinh caa minh.

+ Tac gia nén str dung cac cau tir mém mai hon,
ddc biét trong cdc nhan xét vé nhan dinh hay quyét
dinh cua céc co quan Toa an.

*Ludt su: ThS. LS. Tran Quéc Dat - Cong ty TNHH
Tu van dau tu thuong mai dich vu NDT

1. Vé phuong phép nghién ciru: Tot
2. Vé hinh thirc: Tot

3. Vé néi dung

- Uu diém:

Tac gia dua ra cac cédn ctr phép ly sat véi thuc
tién, 1ap luan on.

- Diém cén cai thién:

+ C4u tric bai lam dang “ké I€", va “|é thé", can lam
gon lai néu bat y tudng.

+ Phuong phap dénh vao tam ly nguai doc thi két
luén phai nam & ngay dau sau moi tiéu d&, hodc sau
khi hét toan bo doan thi r6 rang hon.

+ Tién ky thuat s6 trude hét nd phai la tai san
(khdng phai la quyén tai san, néu la quyén tai san thi
phai la cai IP tao ra tién k§ thuat so).

+ Tuy nhién, du la tai san nhung c6 thudc dién chiu
thué hay khong thi phai doi chiéu quy dinh cua luat
thué. Thuc té nhiéu hinh thirc tai san/thu nhap van
khong thudc dién chiu thué/ndm ngoai pham vi diéu
chinh. Diém nay méi la mau chét cia ban an. Bai viét
can néu bat van deé nay.
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Kinh da trong

SU' THIEU DGC LAP CUA THOA THUAN CHON LUAT TRONG HOP DONG
THEO TU'PHAP QUOC TE VIET NAM VA KINH NGHIEM QuOC TE

Nguyén Ngoc Minh Son (K20502),
Sinh vién truong Dai hoc Kinh té - Luat, PHQG-HCM

D6i vdi hop déng cd théa thuan chon ludt, diéu khoan nay la nén tang co ban dé tra 10 cdc céu hoi lién quan
dén viéc hinh thanh, hiéu luc, giai thich va thuc hién hop dong. Tuy nhién, trong mét s6 truong hop, néu hiéu luc
cua thoa thudn nay phu thudc vao hiéu luc cua hop dong, co quan tai phdn sé khong xdc dinh duoc luét diéu
chinh cua hop déng trudce khi hop dong duoc xac dinh hiéu luc. Mat khéc, ciing khéng thé khang dinh mét su ton
tai cua hop déng cho dén khi thoa thudn chon luat duoc xdc dinh hiéu luc. Bai viét nay sé tap trung phéan tich céc
van dé ly ludn, bat cap lién quan dén hiéu luc cua thoa thudn chon luat phu thuéc hop déng, tham khao cac quy
dinh trén thé gidi déng thoi dua ra goi mo cho phap luat Viét Nam vé tach roi hiéu luc cua diéu khoan chon luét.

Tir khéa: hop ddng, tu phdp qudc té, théa thuan chon luat

Regarding contracts with a choice of law clause, this clause is the basic foundation for answering questions
related to the contract’s formation, validity, interpretation, and performance. However, suppose the validity of
this clause depends on the validity of the contract. In that case, we will not be able to determine the governing
law of the contract before the contract is confirmed valid. On the other hand, we also cannot affirm the existence
of a contract until the choice of law clause is confirmed valid. This article will focus on analyzing the theoretical
issues, and difficulties related to the validity of the choice of law clause depending on the contract, referring to
the regulations in the world and giving suggestions for Vietnamese law on separating the validity of the choice

of law clause.

Keywords: contract, international private law, choice of law

1. Datvan de

Ngu6n cta tu phap quoc té Viét
Nam vé hop dong tuwong doi da
dang, bao gém céc quy dinh phap
luat ndi dia va quy dinh trong cac
Diéu wdc quoc té ma Viét Nam la
thanh vién. Phap luat ap dung doi
vGi nhitng hgp dong c6 yéu to nude
ngoai' dugc xac dinh theo nguyén
tac chung dugc quy dinh tai Diéu
664 BO luat Dan sy (BLDS).

Dau tién va quan trong nhat,
vi nén tang cta hgp dong la viéc
bén tham gia c6 quyén tu do thoa

thuan nén luat ap dung doi vdi
hop dong trude hét phai dua trén
su thong nhat cla cac bén. Trir
nhirng truong hop thoa thuan cua
cac bén khong dugc ap dung viéc
nhu hau qua cua viéc ap dung
phap luat nudc ngoai trai véi cac
nguyén tac co ban cda phap luat
Viét Nam, hoac n6i dung cta phap
luat nuwdc ngoai khong xac dinh
duoc?, hodc thoa thuan cua céac
bén bi han ché trong trudng hop
hgp dong lién quan dén nguai tiéu
dung?, ngudi lao dong* hodc bat
dong san®, nhitng truang hop con

lai, thoa thuan cla cac bén (néu
c6) phai dugc wu tién.® Nguyén
tac nay duogc thé hién cu thé tai
khoan 2 Diéu 664 BLDS khi quy
dinh truong hop phap luat cho
phép cac bén thoa thuan thi hé
thong phéap luat dp dung duoc
xac dinh theo lua chon cua céac
bén. Nguyén tac nay dugc chi tiét
hda mot [an nita cho cac quan hé
hop dong khi tai khoan 1 Diéu 683
BLDS 2015 quy dinh cac bén trong
quan hé hop déng dugc thoa thuan
lra chon phap luat ap dung dai véi
hop déng cua minh, chi trir nhirng

1 Thuat ngir “hgp déng” va "hgp dong cé yéu t6 nude ngoai” dugc sir dung véi nghia trang tu va cd thé thay thé cho nhau trong bai viét nay.

28§ luat Dan sy 2015, Didu 670(1)
3 B4 luat Dan su 2015, Didu 683(5)
4B luat Dan su 2015, Didu 683(5)
5 B9 luat Dan sy 2015, Didu 683(4)

6 V{i Thi Huong, D6 Thi Dién, ‘Chon luat ap dung ddi véi hgp ddng thuong mai qudc té: Nghién ciru Bo luat Dan sy 2015 va Bo nguyén tic La Hay' (2021)

Tap chi Phdp luat va Thuc tién 27, 32
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truong hop bi han ché thoa thuan
néu trén. Va chi khi cac bén khong
c6 thoa thuén vé phap luét ap dung
thi méi ap dung phap luat ciia nuée
c6 mai lién hé gan bd nhat véi hap
dong do theo cac nguyén tac cua
tu phap quoc té.’

Nhu vay c6 thé thay, trong pham
vi cta hgp déng, van dé quyén luya
chon cua cac bén hau hét lubn
dugc dat ra. Luc nay, cac bén
trong hop dong c6 thé thoa thuén
ap dung bat ky hé thong phap luat
nao hoac tham chi |a dp dung tap
quén qudc té. C6 thé ndi, viéc xéc
dinh hiéu luc cua céc thoa thuén
chon luat ap dung ddi véi hop
dong cla céc bén rat quan trong,
ddc biét khi giai quyét tranh chap
phat sinh trong qua trinh thuc hién
hop dong bdi vi su ton tai clia diéu
khoan nay anh hudng tryc tiép dén
ndi dung quyén va nghia vy cla
cac bén.®

2. Tong quan vé xac dinh higéu
luc cua diéu khoan chon luat

2.1. Quy dinh phap lut cua Viét
Nam vé xac dinh hiéu luc cua thoa
thuan chon luat

Thoa thuan chon luat la y chi
cua cac bén trong viéc xac dinh
mot hodc nhiéu hé théng phap luat
sé diéu chinh cac noi dung trong
hop dong ciling nhu dé giai quyét
tranh chap phat sinh tir quan hé
hgp dong d6. Va vi diéu khoan
chon luét 13 co sa dé xac dinh hé
thong luat ap dung dai vdi toan bo
phan con lai cua hgp dong nén ban
than hiéu luc cda diéu khoan nay

can dugc xem xét khdc biét.

C6 thé thay, trong mot hop dong
c6 thoa thuan chon luat thi diéu
khoan chon luat 1a co s dé xac
dinh luat diéu chinh hiéu luc cua
hop dong vi toa dn khong thé tu
minh ngay Iap tic chon mot luat
khac trai véi y chi cua cac bén.’
Bén canh d6, xét vé ban chat, cac
thda thuén chon luat c6 thé duogc
xem nhu hgp dong dua trén quy
dinh cta BLDS. Do vay, theo
nguyén tac ap dung twong tu phéap
luat," viéc xac dinh hiéu luc cla
diéu khoan nay ciing phai tuan thu
nhitng diéu kién cd hiéu luc cua
giao dich dan su. Ngoai ra, vi thoa
thuan chon ludt cling dugc xem
nhu hgp dong nén theo BLDS,™
thoa thuén nay ciing c6 hiéu luc tir
thoi diém giao két, trir truong hop
c6 thoa thuan khac, khong quan
trong viéc thoa thuan duogc lap
trude hay cung ldc hay sau khi hgp
dong chinh gitra cac bén dugc ky
két. Nhin chung, c6 thé khang dinh
céc quy dinh vé diéu kién cd hiéu
lyc hay thoi diém cd hiéu luc cla
hop dong déu co thé ap dung cho
thoa thuan chon luat.

Van dé I6n nhat cla viéc ap
dung mot thoa thuan chon luat la
néu xem hiéu luc cta diéu khoan
nay 1a mot phan khong thé tach roi
ctia hgp d6ng, thi toa an khong thé
ap dung thoa thuan nay cho dén
khi toan bo hgp dong dugc xac
dinh c6 hiéu luc,® vi diéu khoan
nay chi cd hiéu luc khi hop dong
c6 hiéu luc.™ Viéc lua chon diéu
khoan luat “tha n6i" nhu vay sé

khong thé thuc thi dugc. Bén canh
do, liéu thoa thuén nay cé cham
ddt khi hgp dong cham dut, bi hdy
bd hodc v hiéu. Vay cau hdi dugc
dat ra 1a nguyén tac dé xem xét
hiéu luc cua diéu khoan chon luét
la gi? BLDS 2015 cua Viét Nam da
hoan toan bo qua bai Diéu 664 va
Diéu 683 cua BLDS lién quan truc
tiép dén thoa thuén chon luat trong
hop dong'® chi dé cap cac bén co
quyén chon luat ma khong dt ra
bat ky mat nguyén tic nao khac dé
xac dinh hiéu luc cta diéu khoan
nay.

2.2. Hau qua cua viéc thiéu
nguyén tac xac dinh hiéu luc cua
thoa thuan chon luat o Viét Nam

Viéc thi€u nguyén tac xac dinh
hiéu luc cda thda thuén chon luat
c6 thé dan dén mot vong lap duoc
gido su Symeon Symeonides goi la
nghich ly “con ga va qua trirg™.
D& lam rd hon, c thé xét vi du
sau:'” Céc bén thoa thuan lua chon
phdp luat cua qudc gia A la luat
diéu chinh, phap luat hop doéng
thuc chat clia A sé duge ép dung
cho moi van dé phat sinh tir hop
dong, bao gom su vo hiéu hay
hiy bo hgp déng. Khi tranh chap
xay ra, cac bén khdi kién tai toa
an Viét Nam. Theo thoa thuéan cua
cac bén, toa an ap dung phap luat
clia qudc gia A dé giai quyét tranh
chap va dan dén hau qua la hop
dong nay bi vo hiéu. Vé ban chat,
hop dong vo hiéu 1a hop dong
khong ton tai'®, hay cd thé ndi,
chua tirng t6n tai mot hop dong
nao nhu vay theo phép luat qudc

7 Theo khoan 1 Diéu 683 BLDS, “Trudng hgp cac bén khong c6 thda thudn vé phap luét dp dung thi phép luat cla nude c6 moi lién hé gan bé nhat véi

hop dong d6 dugc dp dung.”

& Noi dung nay sé dugc phan tich ¢ nhitng phan tiép theo.
° Noi dung nay sé dugc phan tich ¢ nhitng phan tiép theo.

10 Bg luat Dan sy 2015, Dieu 385
' B9 luat Dan sy 2015, Digu 6(1)
12 Bg luat Dan su 2015, Digu 401(1)

13 B-§ Steel of Kansas, Inc. v. Texas Industries, Inc. [2006] 10th Cir. 439 F.3d 653, 661; Trans-Tec v. Harmony [2008] 9th Cir. 518 F.3d 1120, 1124

14 Bat cap nay sé dugc lam rd tai muc 1.3 bai viét.
15 Bg luat Dan su 2015, Didu 664(2), Dicu 683(1)

16 Symeon Symeonides, ‘Choice of Law in the American Courts in 2017: Thirty-First Annual Survey’ (2018) 66 American Journal of Comparative Law 1, 43
7 Ng6 Qudc Chién, Dinh Thj Tam, ‘Diéu kién cd hiéu luc cha thoa thuan lya chon phap luat va xung dot gitta cac diéu kién giao dich chung’ (2018) 6 Tap

chi Luathoc 3,4

18 Nguyén Hong Hai, ‘Mot s6 van dé vé hop dong vo hiéu trong phap luat tu hién hanh cla Viét Nam’ (H6i thao “Hop dong vo hiéu trong phap luat mét

s0 nudc”, Ha Ngi, ngay 25/9/2018)

Sinh vién & Phap luét (s6 13) | 15



gia A. Vay khi toan bo hgp dong vo
hiéu can c(r theo phap luat A, nghia
la diéu khoan chon luat ciing vo
hiéu vi thoa thuan cling ndam trong
cua hgp dong.” Do vay, toa an
khong thé dp dung diéu khoan nay
dé chon phap luat qudc gia A, ma
c6 thé dp dung luat cla noi toa én
dang xét x(r la phap luat Viét Nam
hodc phap luat cia noi cé quan hé
mat thiét nhat véi hgp dong dé xéc
dinh lai hiéu luc cta hgp dong.?
Tuy nhién, néu hgp dong khong
vo hiéu theo hé thong phap luat
ma toa an da chon, thi thoa thuan
chon luat ap dung ciing khong vo
hiéu, vi day von la mot phan trong
su thoa thuan cua céc bén, la mot
phan cua hgp dong ngay tir dau.”
Tuy vay, néu thoa thuan chon luat
nay c6 hiéu luc thi thdm phén phai
can cr vao thoa thuan nay, ép
dung phap luét cla A dé giai quyét
tranh chap va hé qua la hop déng
lai vd hiéu. Vay sau cung, toa an
nén chon luat A hay luat Viét Nam
dé ra phan quyét cudi cung vé hiéu
lwe cha hgp dong?

Ngoai ra, viec khéng c6 quy
dinh vé hiéu luc ctua thda thuén
chon luat c6 thé khién qua trinh
ap dung phap luat cua toa an trai
vGiy chi ban dau cua céc bén. Viéc
thiéu nguyén tac riéng danh cho
thoa thuén chon luat dan dén diéu
khoan nay khong dugc xem xét
mot cach doc lap da xay ra trong
ban én so 74/2009/KDTM-PT ngay
12/6/2009. Trong vu an do6, mot
cong ty Viét Nam (nguyén don) va
mot cdéng ty Dirc c6 van phong dai

19 Ng6 Qudc Chién, Dinh Thj Tam, tidd s6 18, tr.4

2 Tldd, tr.4
2 Tldd, tr.4

dién tai Thanh phd H6 Chi Minh (bi
don) da co thoa thuan trong hgp
dong mua son rang “moi tranh chap
sé do trong tai phan xtr (Trong tai
Hamburger Freundschaflliche) va
luat cua Duc sé dugce dp dung cho
moi tranh chap”.?2 Tuy nhién sau
do, nguyén don lai khdi kién tai toa
an va bi don ciing khong khiéu nai
vé tham quyén cda toa. Do vay, ca
toa so tham va toa phic tham déu
cho rang thoa thuan chon trong tai
da bi thay thé bai mot thoa thuan
chon tda an. Theo d6, toa an da ap
dung luat Viét Nam dé diéu chinh
noi dung cta hgp dong thay vi luat
Dirc nhu thoa thuan cta cac bén.
Nhu vdy, toa an da xem xét thoa
thuan chon luat Dirc mot cach
khong doc lap véi thoa thuan chon
co quan giai quyét tranh chap.
Béi tir ban an cd thé thay, toa cho
rang vi thoa thuan chon luat nam
trong diéu khoan trong tai nén khi
diéu khoan trong tai khong con
hiéu luc thi thoa thuan chon luat
cling bi cham dut. Day la mot cach
xtr ly khong duoc khuyén khich
trong thuc tién xét xtr vi dua trén
nguyén tac ty do hgp dong, thda
thuan cua cac bén nén duoc ton
trong néu thoa thuan khong roi
vao céc trudng hop nhu khéng rd
rang; khong phu hop véi quy dinh
phap luat; khong thé thuc hién
duoc hodc viéc thuc hién trd nén
ddc biét ton kém hon doi véi mot
bén.Z Bén canh dé, viéc lva chon
luat duoc cac bén thoa thuan clng
véi lua chon trong tai trong mot
diéu khoan hay dugc tach ra mot
diéu khoan riéng biét thi ching

van phuc vu nhitng muc dich khac
nhau.? Thoa thuan chon luat van
mang ban chat khac vdi phan con
lai cia hop dong.

C6 thé vi diéu khoan chon luét
trong hgp dong tuong tu nhu mot
“quy pham xung dot” trong tu phap
quéc t&, trong khi céc diéu khoan
thong thudng khac nhu diéu kién
thanh todn, giao hang,... la “quy
pham thuc chat"?, con thoa thuan
chon trong tai thi lién quan dén thu
tuc t6 tung. Vé phan thoa thuan
trong tai, vi ban chat khac biét
(lién quan dén van dé to tung chir
khong phai ndi dung tranh chap),
phap luat cong nhan sy hoan toan
doc lap cta thoa thuan nay dai vdi
hop dong.? Vay twong tu doi véi
mot thda thuan chon luét ciing co
ban chat khac biét nhu vay (lién
quan dén phap luat diéu chinh
hgp dong chir khdng phai ndi dung
quyén va nghia vu cta cac bén),
thoa thuan nay ciing nén dugc xem
xét doc lap. Vi quyén va nghia vu
cua cac bén ludn dugc diéu chinh
bdi luat.?” Luat ap dung dugc xac
dinh dua trén thoa thuan chon luat
néu céc bén c6 quy dinh. Vay trong
trvong hop clia ban an néu trén,
thoa thuan chon luat bi cham dat
thi luat ap dung bi thay ddi tréi véi
y chi ban dau cla cac bén, dan dén
quyén va nghia vu cua cac bén bi
anh hudng, vi luat hgp dong cua
Pirc va Viét Nam c6 thé c6 su khac
biét. Do do, viéc xac dinh luat ap
dung cho hgp d6ng ma khong tinh
dén y chi cla cac bén c6 thé dan
dén su khong chac chan vé mat

22 Ban an s6 74/2009/KDTM-PT ngay 12/06/2009 (dugc dén tai Phan Hoai Nam, ‘Gii quyét tranh chap kinh doanh, thuong mai ¢6 yéu td nude ngoai
tai toa an Viét Nam' (Luan &n Tién si luat hoc, DH Luat Thanh phd H6 Chi Minh 2018) 105
% Pham H6 Hoang Long, Ngo Qudc Chién ‘Hop dong “khéng hoan hao” va sy can thiép cla toa an’ (2019) Tap chi Nghién ciu Lap phdp

2 The Hague Principles on Choice of Law in International Commercial Contracts, s 1.7, nguyén van: “While these clauses or agreements (collectively
referred to as “dispute resolution agreements”) are often combined in practice with choice of law agreements, they serve different purposes.”

25 Cym tir “quy pham xung dét”, “quy pham thyc chét” dugc st dung nhu ddi trgng clia mdt phép so sanh dé 1am rd sy khéc biét vé ban chat cua thoa
thuan chon luat so véi cac thoa thuan khéc chir khéng nhdm khang dinh thda thuan chon luat 12 “quy pham xung dét” hay thda thuan thong thudng trong

hgp dong la “quy pham thuc chat”.

% Piéu 19 Luat Trong tai thuong mai 2010: “Thoa thuan trong tai hoan toan ddc 1ap véi hop dong. Viéc thay ddi, gia han, hiy bé hgp ddng, hop dong vo
hiéu hodc khéng thé thuc hién dugc khdng 1am mat hiéu luc cda thoa thuan trong tai.”
77 BUi Thj Thu ‘M6t s6 van dé vé chon luét dp dung trong hgp d6ng thuong mai qudc té theo Cong wéc ROME 19/6/1980 vé Luat ap dung ddi véi nghia

vu hop d‘c‘)ng' (2005) 11 Tap chi Nha nudc va Phap luét 70, 71
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phap ly.%

3. Tu phdp quéc té cua cac
nudc vé phap luat diéu chinh hiéu
luc ctia diéu khoan chon luat ap
dung

Hop dong khong thé ton tai
trong mot khoang trong phép ly ma
khong c6 luat diéu chinh,”® qua do
hop dong chi cd y nghia khi duoc
dat dudi mot hé thong phap luat
nao dé. Néu hop dong co ton tai
mot diéu khoan chon luét, thi diéu
khoan d6 la co sd quan trong cua
hiéu luc hop dong d6 vi nhu da
phén tich, néu khong cé hé thong
phép luat quy chiéu, hgp dong sé
khéng dugc cong nhan va khong
dugc diéu chinh bdi phép luat.*®
Diéu khoan chon luat giir cho hop
dong ludn gan mat véi khu vuc tai
phén cu thé. Dua trén co sd tu do
hop déng, mot thoa thuan chon
ludt, nhu bao thoa thuan khac,
chinh l1a y chi thdng nhat cua céc
bén can dugc ton trong bai vi
“quyén tu do hgp dong chiém uu
thé trong giao dich™'. Do vay, giai
phap chinh la tach roi hiéu luc cua
diéu khoan chon luat véi hgp dong
dé xem xét diéu khodn nay mot
cach daoc lap.

3.1. Kha nang tach roi hiéu luc
cua diéu khoan chon luat tai cdc
qudc gia trén thé gidi

Da phan céc hoc gia thlra nhan
rang mot thoa thuan chon luat,
twong tu céc thoa thuan lua chon
trong tai®2, hoan toan co thé doc

lap véi hgp dong.** Vé phan céc
thoa thuan trong tai, toa an Thuy ST
cho rang “ngay ca khi né duoc két
hop trong mét tai liéu véi hop dong
chinh..., thi né khéng xudt hién dudi
dang mét diéu khoan riéng lé don
thudn, ma la mét thoa thuan déc
lap” véi ly do thoa thuan trong tai
la mot diéu khoan vé thu tuc t6
tung, khong phai diéu khoan thuc
chat ctia hgp dong dua trén luat
dan sy khac.* Do vay, su vo hiéu
cta hgp dong chinh khong thé tu
dong dan dén su vo hiéu cua thoa
thuan trong tai.*® Toa an Thuy Si
da tim ra mot diém khéc biét trong
thda thuan trong tai va thoa thuan
thuc chat khac cua hgp dong, tir
dé tach rai hiéu luc cua thoa thuan
trong tai.

Tuong tu, dé tach roi thda thuan
chon luét, can phai xem xét ban
chét cua mot diéu khoan chon luét
va céc diéu khoan thong thuong
trong hop dong. Ciing giong nhu
céc diéu khoan lya chon trong tai,
diéu khoan vé chon luat chi xac
dinh khong gian phap ly cta hop
dong,* la nén tang co ban doi véi
cdc cau hai lién quan dén viéc hinh
thanh, hiéu luc, giai thich va thuc
hién hop dong chir khong quy dinh
cu thé quyén va nghia vu cua céc
bén. Do dé, theo toa an Singapore,
diéu khoan vé chon luat phai dugc
xac dinh ngay tir dau chd khong
phai cung ldc véi viéc xac dinh
hiéu luc ctia hgp dong® vi day la
hai van dé riéng biét.38

Tai Hoa Ky, khong c6 nhiéu
tranh luan rd rang vé tinh doc lap
cua diéu khoan chon luat thong
qua cac van ban chinh thirc. Tuy
nhién trén thuc t€, & Hoa Ky, nhiéu
toa an ciing tirng gap phai nhirng
céu hoi kho vé sy lién quan cua
hiéu luc thoa thuan chon luét va
phan con lai ctia hgp dong. Cu thé,
trong vu kién gitra Mazzoni Farms
va DuPont®, bi don la DuPont da
san xuat va ban mot loai thudc
diét ndm tén Benlate cho cac vuon
wom cay trong la Mazzoni Farms
va Jack Martin. Cac bén chon luat
ctia bang Delaware la luat diéu
chinh hgp dong. Tuy nhién sau
d6 céc vuon wom céo budc rang
DuPont da phat hién ra nhiing tac
dong nguy hiém cda thudc Benlate
trong cac cudc thir nghiém thuc dia
cta ho dan dén viéc hdy hoai cay
trong cling nhu canh dong dugc
dung dé th&r nghiém. Tuy nhién,
DuPont da yéu céu tat ca nhing
nguoi tham gia vao qua trinh thir
nghiém d6 phai ky mot diéu khoan
bao mat vé thong tin tht nghiém.
Do vay, cac vuon wom da khai kién
DuPont vi cho rang DuPont da lira
dai ho tham gia vao hgp dong. Toa
an trong vu kién c6 tham quyén tai
khu vuc Florida da dat ra mot cau
hdi rang khi mot bén khang dinh
ho da bi lira doi dé tham gia vao
maot hop dong cd chira diéu khoan
chon luat, toa an c6 nén giai quyét
theo luat cdc bén da chon la luat
Delaware, hay thay vao d6 la theo
mot luat hién hanh khac cla bang

2 The Hague Principles on Choice of Law in International Commercial Contracts, s 1.2, nguyén van: “Determination of the law applicable to a contract
without taking into account the expressed will of the parties to the contract can lead to unhelpful uncertainty because of differences between solutions

from State to State.”

2 Amin Rasheed v. Kuwait Insurance [1984] UKHL J0707-2.
% AFM Maniruzzaman, ‘Choice of Law in International Contracts: Some Fundamental Conflict of Laws Issues’ (1999) 16 Journal of International

Arbitration 141, 145

' Morplay Mgmt. v. Castro [2022] N.Y. Slip Op. 30467 (N.Y. Sup. Ct. 2022)

% |nternational Council for Commercial Arbitration, Hrdng dan cua ICCA vé Dién giai Cong udc New York 1958: SG tay hudng dan cho thdm phan, 40
% Gary Born, Cem Kalelioglu, ‘Choice-of-law agreements in international contracts’ (2021) 50 GA. J. INT'L & COMPAR. L. 44, 53; Michael Douglas,
Nicholas Loadsman, ‘The impact of the Hague Principles on choice of law in international commercial contracts’ (2018) 19 Melbourne Journal of
International Law 1,13

3 Tobler v. Justizkommission Des Kantons Schwyz [1933] Swiss Fed. Trib. DFT 59 1177

% Tobler v. Justizkommission Des Kantons Schwyz, tldd s6 35

% George Zaphiriou, ‘Choice of Forum and Choice of Law Clauses in International Commercial Agreements’ (1978) 3 Maryland Journal of International
Law 311, 311

37 Shanghai Turbo Enterprises Ltd v Liu Ming [2018] SGHC 172 [42], [30] & [33]

% Marcus Teo, ‘Floating/Invalid Choice of Law Clauses in Context: Shanghai Turbo Enterprises Ltd v Liu Ming [2018] SGHC 172’ (2018) Singapore Law
Blog <https://www.singaporelawblog.sg/blog/article/220> truy cap ngay 22/3/2023
3 Sack v. Cessna Aircraft Co. [2017] 11th Cir. 676 Fed. App’x. 887, 890
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Florida?*° Ndi cach khac, hgp dong
c6 yéu t0 lira doi thi c6 thé bi vo
hiéu. Néu hop dong vo hiéu thi
thoa thuan chon luat Delaware cé
con hiéu luc hay khong hay toa an
phai tr minh chon mot luat khac
theo nguyén tac cua tu phap quéc
té dé giai quyét hau qua cua hop
dong cd yéu to lira doi nay.

Tranh luan nay tiép tuc dién ra
trong vu kién gitra cong ty san xuat
thuc pham HJ Heinz (HJ) va cong
ty bao hiém Starr Surplus Lines
(Starr)*'. Trong vu kién nay, HJ da
mua bao hiém tir Starr cho nhiing
ton that phat sinh do 6 nhiém ngau
nhién hodc do san pham bj thu hoi
bdi yéu cau tir chinh phu. Céc bén
chon ludt New York la luat diéu
chinh hgp dong. Hai tuan sau khi
hop dong bao hiém cé hiéu luc,
cac nha chirc trach thong bao cho
HJ biét rang thic &n tré em do ho
san xuat ¢ Trung Quoc bi nhiém
chi. Coéng ty da thong bao cho
Starr vé nhirng ton that nay va sau
sau d6 Starr da thué hai chuyén
gia tu van dé diéu tra. Trong qué
trinh diéu tra, cong ty biét rang HJ
da khong tiét 10 va trinh bay sai
mot s0 thong tin quan trong trong
don dang ky bao hiém. Do véy,
Starr da tir chdi chi tra bao hiém va
yéu cau Toa an Quan phia Téy cua
Pennsylvania hay hgp dong. Phia
Starr cho rang hgp dong bi hiy bo
nén vi thé hgp déng chua tirng ton
tai.2 Tuy nhién ho lai yéu cau toa
an ap dung luat New York theo nhu
hop dong dé giai quyét tranh chap.
Phia HJ phan béc rang vi hgp dong
khong ton tai, nén toa an phai ap
dung ludt Pennsylvania dé giai
quyét tranh chap. Trong truong

“ Symeonides, tldd s6 17, 43

hop toa an ap dung luat New York
theo diéu khoan chon luat thi xem
nhu tda an da thira nhan su ton
tai clia hgp dong bao hiém, vi diéu
khoan chon luat 1a mot phan cua
hop d6ng, néu hop dong ton tai thi
diéu khoan chon luat ton tai.

Nhiing tinh hudng trén dét ra
mot van dé vong lap trong viéc xac
dinh hiéu luc cta diéu khoan chon
luét vi hiéu lyc cua diéu khoan nay
gan lién véi hgp dong. Mot mat,
co quan tai phan khéng xac dinh
dugc luat diéu chinh ctia hgp dong
trude khi hop dong dugc coi la
ton tai. Mat khac, ciing khong thé
khang dinh mdt su ton tai clia hop
dong cho dén khi luat diéu chinh
hop dong dugc xac dinh.®® Tinh
trang phép Iy cla hop dong van
nam trong vung mo ho dan dén
khong c6 co s¢ dam bao quyén loi
hop phédp cua cac bén. Bén canh
dd, néu tham phén tuyén bo hgp
dong vo hiéu, bao gém luodn ca
thoa thuan chon luat, thi hau qua
cua hop dong vo hiéu sé dugc giai
quyét theo hé théng phap luat nao?
Viéc xem hiéu luc cta thoa thuan
chon luat phu thudc vao hiéu luc
cua hop dong nhu trén sé lam mat
di gia tri cua chinh thoa thuan do.

Tuy vay, cac toa an cla Hoa
Ky ciing khong lam r6 van dé nay.
Nhung c6 thé néi cac thdm phan
chac chan sé khong bac bo lap
luan vé tinh doc lap cua diéu khoan
chon luat.* Chang han trong vu
viéc CIC Grp., Inc. v. Mitchell, tham
phén cho rang chi cd su gian lan,
[ra doi méi lam cho thoa thuéan
chon luat vo hiéu.* Theo cach trinh
bay do, c6 thé hiéu rang, moi thda
thuén chon luat déu c6 hiéu luc trir

khi roi vao truong hop gian lan, bat
ké hop dong c6 vo hiéu hay khong,
nhu mét cach khang dinh tinh doc
lap cua thoa thuan chon luat trong
twong quan véi hop dong. Nhu vay,
tham phén c6 thé xem xét hiéu luc
cta thoa thuén chon luat mot cach
riéng biét va sau do6 ap dung luat
nhu thda thuin dd chon dé cong
nhan hiéu lyc hodc tuyén vo hiéu
phan con lai cta hop déng ma
khong anh hudng dén hiéu luc cla
chinh thda thuan nay.

Véi tinh chat va muc dich khac
nhau nhu vay, rat phu hop dé tach
roi hai loai diéu khoan trén, qua dé
viéc vo hiéu hop dong trong truong
hop nghich Iy khong anh hudng
dén hiéu luc cua diéu khoan chon
luat.

3.2. Kha nang tach roi hiéu luc
cua diéu khoan chon luit theo B
nguyén tac La Hay 2015

Hién nay, kha nang tach roi diéu
khoan chon luat dugc tim thay ¢
nhiéu véan ban cap do qudc té. Cu
thé, Quy tac Rome | viéc lva chon
phép luét cho hgp dong* tai Lién
minh chau Au thé hién su tach biét
cua diéu khoan chon luat bang
cach quy dinh viéc xac dinh hiéu
lyc ctia thoa thuan nay & mot diéu
khoan riéng. Hiéu luc cua thoa
thuan chon luat sé dugc xac dinh
theo luat gia dinh cua chinh thoa
thudn nay ma khéng phu thudc
vao hiéu luc hgp dong.* Tuong tu,
theo khoan 1 Diéu 10 Cong udc La
Hay 1986 vé Luat ap dung cho Hop
dong mua ban hang hoa quoc té,
céc van dé lién quan dén sy ton tai
va hiéu lyc cta chon luat ap dung
dugc xac dinh, theo luat duoc

41 Mazzoni Farms, Inc. v. E.I. DuPont de Nemours & Co. [2000] Supreme Court of Florida 761 So. 2d 306

2 Tldd so 42

4 Adeline CHONG, ‘Choice of law for void contracts and their restitutionary aftermath: The putative governing law of the contract’ Paula Giliker (bién

tap), Re-Examining Contract and Unjust Enrichment: Anglo-Canadian Perspectives (NXH BRILL 2007)

“ Born, Kaleliogluy, tldd s6 34, 55

% CIC Grp., Inc. v. Mitchell [2013] N.D. Ohio, 5:10-CV-02885
4 Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to contractual obligations
47 Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to contractual obligations, ss 3(5)
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chon,® chit ciing khéng phu thude
theo hiéu luc ctia hgp dong.

Tuy nhién, hai cach tiép cén nay
mac du thé hién dugc kha ning
tach biét cua diéu khoan chon luét,
nd van chua that su cu thé va rd
rang.” D€ giai quyét triét dé cau
hoi nay, Bo nguyén tac La Hay 2015
vé Lua chon phap luat ap dung doi
vGi hgp dong thwong mai quoc té%
da thé hién mot cach twong minh,
day du va chinh xac nhat vé kha
nang tach rgi cia diéu khoan chon
luat nhu sau: “Mét lva chon phdp
luét dp dung khdng thé bj phan doi
chi vi ly do rang hop déng ma né
ap dung khéng co hiéu lyc”.®' Theo
do, mac cho hgp dong co vo hiéu
theo luat d4 chon, diéu khoan chon
luat cling sé khong vo hiéu. Va mot
khi hop déng da bi tuyén vo hiéu,
céc toa an khong nén c6 gang ap
dung thém ludt nao dé lam hgp
dong coé hiéu luc.% Trong truong
hop vi du vé phap luat A & trén®,
néu ap dung quy dinh nay, toa an
Viét Nam chi can thuc hién dén
cong doan vo hiéu hgp dong theo
phap luat A va giai quyét hau qua
cua viéc vo hiéu dé ma khong can
phai dp dung phap luat Viét Nam
dé xdc dinh lai hiéu luc. Giai phap
nay méac du khong giai quyét triét
dé céc cau hai logic vé ban chat,
nhung day lai la mot giai phéap
mang tinh thuc dung cao tranh lam
vu an roi vao bé tac.

4. Goi m6 va két luan

Hién nay, BLDS 2015 khéng cé
bat ky quy dinh nao vé xéac dinh
tinh hiéu luc cua diéu khoan chon
luat trong tuong quan véi hiéu luc
cua phan con lai ctia hogp dong.
Diéu nay cd thé dan dén nhirng khé
khan trong viéc cong nhan hiéu luc
cua hgp dong do nghich ly “con ga
va qua trimg” va su khong phu hop
vGi y chi cla cac bén. Nhu da dé
cép, ciing giong thoa thuan trong
tai, thda thuan chon luat diéu chinh
c6 ban chat khac biét so vdi phan
con lai ctia hgp dong. Do vay, BLDS
nén ¢ moét quy dinh cu thé diéu
chinh sy doc lap nay tuong tu nhu
diéu chinh thoa thuan trong tai.

Vé van dé nay, quy dinh tai Bo
nguyén tac La Hay 2015 dugc phat
trién theo hudng phén biét hiéu luc
cta hop dong va hiéu luc cda thoa
thuan chon luat la déc l1ap. Hudng
phat trién nay thé hién rat cu thé
su doc lap cta hai doi tugng co
ban chat khac biét va cd tinh than
twong dong véi mot quy dinh trong
hé thong phap luat Viét Nam la quy
dinh vé tinh ddc |ap cua thoa thuan
trong tai*. Ca hai quy dinh cua Bo
nguyén tac La Hay va Luat Trong
tai thuvong mai ctia Viét Nam® déu
thé hién viéc mot trong hai doi
tuong khong cé hiéu luc khong
dan dén viéc mat hiéu luc cua doi
tugng con lai. Do vay, tac gia kién
nghi xdy dung mot quy dinh tuong
tw Luét Trong tai thwong mai dé dp
dung cho thda thuén chon luat vi
hudng phat trién cua quy dinh tai
Luat Trong tai thwong mai phu hgp
vGi BO nguyén tac La Hay.

Cu thé, tac gia kién nghi bo
sung tai khoan 1 Diéu 683 cua
BLDS 2015 quy dinh: “Thoa thuan
chon luat hoan toan doc lap véi
hop d6ng. Viéc thay doi, gia han,
hty bo hgp déng, hop dong vo hiéu
hodc khong thé thuc hién duoc
khong lam mat hiéu luc cua thoa
thuan Iya chon phap luat ap dung”.
Viéc bd sung quy dinh nay sé gop
phan hoan thién hé thdng tu phap
qudc té va nang cao hiéu qua xét
Xt céc tranh chap vé hop dong co
yéu td nudc ngoai tai Viét Nam.

Mot hop dong c6 thoa thuan
chon luat sé gidp co quan tai phan
dé dang xac dinh y chi cla céc
bén doi véi hgp dong ctia minh.
Tuy nhién, kha nang str dung diéu
khoan nay dé vo hiéu hgp dong
hoan toan c6 thé bj bé cong bdi
nhitng lap luén lién quan dén vong
|ap phép ly cta viéc vo hiéu va co
hiéu luc doi vé6i diéu khoan chon
luat d6. Do vay, doi véi hop dong
c6 thoa thuan chon luét, phuong
an kha di nhat 1a tach roi hiéu luc
cua thoa thuan dé ra khoi hop
dong.

“ Convention of 22 December 1986 on the Law Applicable to Contracts for the International Sale of Goods, ss 10(1), nguyén van: “Issues concerning
the existence and material validity of the consent of the parties as to the choice of the applicable law are determined, where the choice satisfies the

requirements of Article 7, by the law chosen.”
 Born, Kaleliogluy, tldd s6 34, 55

5 B@ nguyén tac La Hay 2015 vé Lya chon phédp luat dp dung ddi véi hgp dong thwong mai qudc té (The Hague Principles on Choice of Law in
International Commercial Contracts), la mdt bé nguyén tac khong c6 tinh rang budc. Tuy nhién, day c6 thé dugc xem 1a hinh mau cho cac van ban phép
luét cua qudc gia, khuyén khich céc qudc gia két hgp vao trong co ché lya chon phép luét p dung cda chinh qudc gia mot céch phu hgp.

51 The Hague Principles on Choice of Law in International Commercial Contracts, ss 7, nguyén van: “A choice of law cannot be contested solely on the
ground that the contract to which it applies is not valid.”

52 Adeline CHONG, tldd so 44

5 Noi dung da dugc dé cap tai muc 2.2 bai viét nay.
5 Diéu 19 Luat Trong tai thuong mai 2010: “Thoa thuan trong tai hoan toan doc Iap véi hop dong. Viéc thay ddi, gia han, hay bo hgp dong, hop déng v
hiéu hodc khéng thé thuc hién dugc khdng 1am mat hiéu luc cda thoa thuan trong tai.”
5 Mac du huéng dén hai loai thoa thuan khac nhau, hai van ban cé moét diém chung I thé hién tinh doc lap cia mot diéu khoan trong hgp dong.
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*Ludt su: ThS. LS. Tran Quéc Dat - Cong ty TNHH
Tu van dau tu thuong mai dich vu NDT

1. Vé phuong phap nghién ciru

- Chua @n, chi néu vé tinh hudng chd khong néi
dugc ban chat. Bai viét chua néu dugc mau chot
trong viéc chon luat, va thuc té con tuong doi xa roi
thuc tién.

2. Vé hinh thic: Tot
3. Vé néi dung

- Uu diém: Nhiéu dan chiing luat quéc té, co thé
néu van de.

- Diém cén cai thién:

+ V& nguyén tac chon luat bao gio ciling sé la chu
thé hop dong, qua trinh thuc hién hap dong, va nai ky
hop dong. Tuy nhién “thdm quyén riéng biét" cla Toa
an cac nudc bao gio cling chiém wu thé hon 3 nguyén
tac nay. Van dé nay sé lam thay doi cu tric bai viét.

+ Chon luat nao, va thuc hién ra sao con phu thudc
vao viéc cong nhan/cho thi hanh ban an cua toa an
cta nudc co lién quan. Day 1a diém anh hudng dén
tinh tu do trong chon luat. Vé co ban chon luat nao
cling dugc nhung chon xong, xtr xong c6 thi hanh
duogc khong la van dé quan trong nhat, quan trong hon
ca viéc chon luat. Thuc té khi chon luat cai cac bén
quan tam la cé thi hanh dugc khong, chir luat nao thi
khong quan trong.

+ Bai viét chua cu thé hda tinh hudng chon luat
theo quy dinh Viét Nam.

*Luat su: Tran Minh Tuan - Luat su Céng ty Luat
Nishimura & Asahi

1. Vé phuong phap nghién ciru

- Tac gia st dung chinh phuong phap nghién ctu
S0 sanh

2. Vé hinh thic
3. Vé néi dung
- Uu diém:

+ Tac gia st dung phuong phép nghién ciru so
sanh kha rd rang va logic.

+ Tac gia tham khao nhiéu nguon luat qudc té va
luat quéc gia.

- Diém can cai thién:
+ Can bo sung thém khéi niém va phén tich hé
thudc luat lya chon (Lex voluntatis)

‘A

+ Tac gia can lam rd lai van dé “cac thoa thuén
chon luét c6 thé dugc xem nhu hgp déng” vi thoa
thuan chon luat chi Ia mot phan cua hgp dong, va hiéu
lyc cha thoa thuan chon luét phu thudc vao hgp dong
noi chung hay la doc lap? (vi du hgp dong vo hiéu thi
thda thuan chon luat c6 vo hiéu hay khong?”)

+ Tac gia can kiém tra lai nhan dinh “Céc bén trong
hop dong cd thé thoa thuan ap dung bat ky hé thong
phép luat nao” vé mét phép luat va thuc té, vi van co
nhitng trudng hgp han ché quyén chon luat cla cac
bén.

+ Tac gia can nghién ctru thém vé ly do vi sao can
tinh doc 1ap cua thoa thuén trong tai. Cach tiép can
d€ goi mg van dé tuong tu la thoa thuan ciing can doc
lap la hop Iy nhung chua khai trién du.

+ Tac gia nén giai thich ro hon vi sao trong ban én
s0 74/2009/KDTM-PT ngay 12/6/2009, tai sao Toa én
lai chon luat Viét Nam, dua trén co s& phép Iy nao.

+ Chua dua ra két luan cla Toa an trong trong vu
kién (i) gitta Mazzoni Farms va DuPont va (ii) cong
ty san xuat thuc pham HJ Heinz (HJ) va cong ty bao
hiém Starr Surplus Lines (Starr) 1a gi va ly do Toa an
dua ra trong phén quyét la gi.
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Kinh da trong

NHOM CONG TY TRONG LUAT DOANH NGHIEP VIET NAM
- BAT CAP VA GIAI PHAP HOAN THIEN

Bui Boan Minh Tri (K21502T) & Cam Hoang Minh Quén (K21502)
Sinh vién Truong Pai hoc Kinh té - Ludt, PHQG-HCM

Trong hoat déng thuwong mai, van dé lién két vdi nhau gidta cdc doanh nghiép dé tao ra lgi thé va sirc canh
tranh la xu thé tat yéu. Céc doanh nghiép lién két vdi nhau tao thanh nhém céng ty va mé hinh nay dang ngay
cang xuat hién phé bién tai Viét Nam bdi nhitng loi thé ma né mang lai. Tuy nhién, cdc quy dinh phdp luat Viét
Nam hién hanh vé nhém céng ty con chua ré rang va ton tai nhiéu diém han ché. Trong pham vi bai viét, nhém
tdc gia sé phan tich va dé xuat khac phuc nhitng han ché cua phap luat Viét Nam lién quan dén nhiing van dé
phap ly xoay quanh nhém céng ty nham hoan thién Luat Doanh nghiép Viét Nam hién hanh.

Tir khoa: nhém cong ty, cong ty me, cong ty con.

In commercial activities, the problem of linking together between businesses to create advantages and
competitiveness is an inevitable trend. Businesses link together to form a group of companies and this model
is increasingly popular in Vietnam because of the advantages it brings. However, the current Vietnamese legal
regulations on groups of companies are still unclear and have many limitations. Within the scope of the article,
the authors will analyze and propose to overcome the limitations of Vietnamese law related to legal issues

surrounding the group of companies in order to improve the current Vietnamese Enterprise Law..

Keywords: Corporate group, parent companies, subsidiary.

1. Ly luan chung vé nhém cong ty
1.1. Nguén goc cua nhém cong ty

Thuat ngir “nhém cong ty” duoc
dé cap lan dau tai hoc thuyét
vé nhém cong ty (The Group of
Companies Doctrine)." Theo dd,
nhém cong ty la mot hé thong gém
nhiéu cong ty c6 quan hé thir bac
thong qua viéc sd hitu cd phan giira
cong ty me ddi vdi cong ty con.
Nguon géc cta nhdm cong ty cd thé
tiép can thong qua gdc do cua kinh
té hoc nhu sau: “cong ty” va “nhém
cong ty” déu cé cung ban chat la
“cong ty theo dinh Iy Coase”.? Tai bai
viét “The Nature of the Firm”, Coase
dinh nghia mgt cong ty la hé thong
cac mai quan hé xuat hién khi dong
chay cta cac ngudn luc phu thudc

" Xem thém:

vao chi doanh nghiép, c6 nghia
rang, cong ty la mot chli thé cd cac
mai quan hé nhu diéu hanh, quan tri,
hop téc,... xuat hién khi chi doanh
nghiép dinh hudng cac nguon lyc
cua cong ty nham muc dich két hgp
kinh t& véi phi ton that thap nhat.?
Ngoai ra, ong con lap ludn rang viéc
ky két cac hop dong dai han, thay vi
ngan han sé giam chi phi khi thuc
hién hgp dong, gilip cla cong ty toi
da hod Igi nhuan.* Tir d6, “cong ty”
va “nhém coéng ty” sé hinh thanh,
trong truong hop cac hgp dong ngan
han khong tdi wu nira va t6 chic san
xuat trong noi bo it ton kém hon
s0 vai viéc diéu phoi céc giao dich
thong qua trao d6i thi truang.

Trong boi canh kinh té hién nay,
nén san xuét phat trién kéo theo su

ma& rong quy mo kinh doanh cta céc
chd thé kinh doanh, dong thoi két
hop véi nhitng yéu t6 co ban nhu
nhu cau phan tan rui ro, nhu céu tich
tu va tap trung von, phan cong lao
dong xa hoi va su chi phoi manh mé
tir quy luat canh tranh, quy luat cung
cau clia nén kinh t€ d4 thic day hoat
dong lién két hinh thanh nhoém cong
ty.

1.2. Khai niém vé nhom cong ty
theo phap luat Viét Nam va thé gidi

1.2.1. Khai niém vé nhém céng ty
trong Luat Doanh nghiép 2005

Khai niém “nhém cong ty” dugc
dé cap lan dau tai Luat Doanh
nghiép 2005, cu thé, Diéu 146(1)
dinh nghia “nhém cong ty” la tap
hop céc cong ty cé6 moi quan hé

1. Tejas Chhura, ‘The Need to Re-Think the Group of Companies Doctrine in International Commercial Arbitration’ (2022) 15 NUJS L. REV. 1
2. Alexandre Meyniel, ‘That Which Must Not Be Named: Rationalizing the Denial of U.S. Courts with Respect to the Group of Companies Doctrine’,(2013)

3 Arb. Brief 18

4. Martin Petrin, Barnali Choudhury, ‘Group Company Liability, European Business Organization Law Review’' (2018)
2 Virginia Harper Ho, ‘Theories of Corporate Groups Corporate Identity Reconceived’, Page 886
% Ronald H. Coase, ‘The Nature of the Firm' (1937), Page 393
*Ronald H. Coase, The Nature of the Firm’' (1937), Page 391
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gan bd lau dai véi nhau vé lgi ich
kinh t€, cong nghé, thi truong va
cac dich vu kinh doanh khéc. Nhu
vay, theo quy dinh tai Luat Doanh
nghiép 2005, nhom céng ty la
nhitng cong ty doc lap va lién két
véi nhau bang méi quan hé vé lgi
ich, vé cong nghé, thi truang,... tao
nén stc canh tranh cda nhom va
t0i da hoa lgi nhuén. Bén canh do,
Luat Doanh nghiép 2005 cling quy
dinh vé hinh thic cta loai mo hinh
nay bao gém cong ty me - cong ty
con, tap doan kinh t& va mot so
hinh thirc khéac. Dong thoi, tai Diéu
149, tap doan kinh t& duogc dinh
nghia la nhom cong ty c6 quy mo
I6n°. Theo quan diém cua nhom
tac gia, thuat nglt nay chua néu ro
dugc tap doan c6 nhirng dac diém
nao thi méi dugc xem la c6 quy md
|6n, diéu nay gay ma ho, khong ro
rang. Ngoai ra, luat nay van chua
c6 quy dinh nao vé nhitng hinh
thire nhém cong ty khac.

1.2.2. Khai niém vé nhém cong
ty trong Luat Doanh nghiép 2014 va
Luat Doanh nghiép 2020 stra ddj,
b6 sung 2022

Luat Doanh nghiép 2014 va
Luat Doanh nghiép 2020 stra doi,
bo sung 2022 (sau day goi la “Luét
Doanh nghiép 2020") tiép can khai
niém “nhém cong ty” bang hai khai
niém |a “tap doan kinh t€” va “tong
cong ty”. Cu thé, hai luat nay quy
dinh rang: “tap doan kinh té, tong
cong ty thudc céc thanh phan kinh
té 1a nhom c6ng ty cd moi quan hé
vGinhau thdng qua s& hitu cd phan,
phan von gop hoac lién két khac”.6
Khac véi Luat Doanh nghiép 2005,
cac van ban quy pham phap luat
nay quy dinh rang chi cd hai hinh
thire trén duge xem la nhdm cong
5 Luat Doanh nghiép 2005, Diéu 149

¢ Luat Doanh nghiép 2014, Diéu 188(1) va Luat Doanh nghiép 2020 stra dai, bd sung 2022, Diéu 194(1)

ty va khong bao gom bat ky mot
hinh théc nao khéac. Tuy nhién,
hai luat nay van chua dua ra duoc
dinh nghia cu thé vé hai thuéat ngir
tap doan kinh té va tong cong ty.

Nghi dinh  69/2014/ND-CP’
(sau day viét la “Nghi dinh 69")
quy dinh rang “tap doan kinh té” Ia
nhém cong ty, gom cong ty me, céc
doanh nghiép thanh vién va cong ty
lién két, dap ing cac diéu kién quy
dinh tai Diéu 9(3) Nghi dinh nay;?
va “tong cong ty” la nhém cong
ty, gom cong ty me, cac doanh
nghiép thanh vién va cong ty lién
két dap (rng cac diéu kién quy dinh
tai Diéu 9(4) Nghi dinh nay.® Tuy
nhién, doi twong diéu chinh cua
Nghi dinh 69 chi gém nhitng nhom
cbng ty c6 su can thiép, chi phdi,
ddéng gop cua nha nudce.” Doi véi
nhitng tp doan kinh té, t6ng cong
ty mang hinh thic tu nhédn hodc cé
von dau tu nude ngoai thi van ban
nay hién tai van chua cé quy dinh
cu thé. Bén canh d6, Nghi dinh 69
hién nay da bi bai bo theo Diéu
54(2) Nghi dinh 23/2022/ND-CP"!
va nghi dinh méi nay khong dé cap
dén dinh nghia va diéu kién thanh
lap tap doan kinh té, tong cong ty.
Ngoai ra, hai hinh thirc cia nhom
cong ty lién két véi nhau théng qua
viéc sd hitu cd phan, phan vén gép
hodc mat so hinh thic khac nhung
khong c6 quy dinh nao néu rd cac
hinh thirc nay la hinh thirc nao.
Nhu vay, phap luat Viét Nam hién
hanh khong dua ra khai niém cu
th& vé nhom cong ty, ma chi ngam
dinh nghfa qua hai thuat ngir 1a tap
doan kinh té, tong cong ty. Diéu
nay gay khd khan trong viéc giai
thich cach hi€u vé nhom cong ty va
gdy trd ngai cho cac cha thé trong

trvong hop gap phai cac van dé
phap ly lién quan trong qua trinh
hoat dong cta nhom cong ty.

1.3. Dic diém phap ly cia nhém
cong ty theo phap luat Viet Nam

Trong phap luat vé doanh nghiép
hién hanh tai Viét Nam, nhitng quy
dinh vé nhém cong ty dugc thé
hién tir Diéu 194 dén Diéu 197 Luét
Doanh nghiép 2020. T nhitng quy
dinh nay va thuc tién véan hanh kinh
t€, cd thé nhan thdy nhém cong ty
c6 mot so ddc diém sau:

Th& nhéat, can ci theo dinh
nghfa nhém cong ty tai Luat Doanh
nghiép 2020 nhu da phan tich, vé
mat chu thé phai ¢4 tir hai cong ty
trd 1én va hinh thanh dua trén co
s@ lién két gilra cac cong ty thanh
vién c6 tu cach phap nhan doc lap.
Céc thanh vién nay két noi véi nhau
thong qua viéc s hiru c6 phan,
von gop, hap tac trong day chuyén
san xuat, hop nhat, sap nhap,...

Tht hai, cac thanh vién trong
nhém céng ty |a nhitng phap nhan
doc lap vé tu cach phap ly, tu chiu
trach nhiém véi hoat dong kinh
doanh cua chinh minh. Bén canh
do, céac thanh vién khong phai
chiu trach nhiém cho hoat dong
kinh doanh ddc lap, ciing nhu,
céc khoan ng va nghia vu cua céc
thanh vién khac trong nhém céng
ty.12

Tht ba, nhém cong ty khéng
phai la mot loai hinh doanh nghiép,
khong c6 tai san riéng, khong co
tu cach phap nhan va khong phai
dang ky thanh lap theo quy dinh
cta Luat Doanh nghiép. Trong
nhoém cong ty, cac cong ty thanh
vién la mot chu thé c6 dia vi phap
ly day du, nhan danh chinh minh

7Nghij dinh 69/2014/ND-CP ban hanh ngay 15/7/2014 vé Tap doan kinh t€ nha nudc va tng cong ty nha nuée (stra d6i bd sung Nghi dinh 101/2009/

ND-CP va Nghi dinh 111/2007/ND-CP)
8 Nghi dinh 69/2014/ND-CP, Diéu 4(1)
9 Nghi dinh 69/2014/ND-CP, Diéu 4(2)
10 Nghi dinh 69/2014/ND-CP, Diéu 2

" Nghi dinh 23/2022/ND-CP ban hanh vao ngay 25/4/2022 vé Thanh I1ap, sap x&p lai, chuy&n d6i s& hitu, chuyén giao quyén dai dién chd sé hitu tai
doanh nghiép do nha nudc nam gitr 100% von diéu Ié

12 Lu&t Doanh nghiép 2020, Dieu 194(2)
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thye hién céc quan hé phap luat,
dong thoi, viéc giao két va thuc
hién hop dong, giao dich va quan
hé khac gilra cac cong ty nay déu
phai dugc thiét 1ap va thuc hién
doc 1ap, binh dang theo diéu kién
ap dung doi véi chu thé phép ly
doc lap.™

Thi tu, cong ty me va cong
ty con co thé dit tén riéng tring
nhau. Cu thé tai Diéu 41(2) va Diéu
41(3) Luat Doanh nghiép 2020,
tén riéng cla cong ty me va tén
riéng ctia cong ty con c6 thé duoc
d&t trung nhau ma khong bi cam,
khong gay nham lan. Bén canh do,
ddi vai hai loai hinh tap doan kinh
t€, tong cong ty" chi ¢d nhirng
cong ty thanh vién c6 mdi quan
hé me - con thi médi dugc phép dat
tén trung nhau, con nhitng cong
ty thanh vién khéng c6 mai quan
hé nay thi phép luét hién hanh van
chua c¢é quy dinh nao lién quan dé
giai quyét van dé trén, vi vay viéc
d&t tén phai tuan theo quy dinh
cua Luat Doanh nghiép 2020, ciing
nhu, khong thé ap dung Diéu 41(3)
cua Luat nay.

2. Bat cap cua phap luat Viét
Nam vé nhém cong ty

Thir nhat, phap luat Viét Nam
chua cé su rd rang trong viéc xac
dinh “nhom cong ty”. Van dé nay
gay ra nhiéu khé khan cho cong
tac quan ly hoat dong cua nhom
ciing nhu giao dich giira cac cong
ty trong nhdm. Bat cép nay dugc
thé hién théng qua khoan 1 Piéu
194 Luat Doanh nghiép 2020: “Tap
doan kinh t&, tong cong ty thudc
cac thanh phan kinh té& la nhom
cong ty c6 mdi quan hé véi nhau
thdng qua s& hitu c6 phan, phan
von gop hodc lién két khac”. biéu
nay quy dinh rang cac thanh phan
thudc nhdm cong ty chi dugc hinh
thanh va thira nhan bai nha nudc

13 Lut Doanh nghiép 2020, Diéu 196(2)

khi c6 mdi quan hé thong qua sd
hitu phan von gop hodc mot hinh
thirc khac. Nhu vay, cac cong ty
con clng mgt cong ty me néu
khong thé ton tai moi quan hé quan
hé thong qua s& hitu phan von gop
thi chi c6 thé ton tai mdi quan hé
“lién két khac”, van dé dat ra rang
nhitng quan hé “lién két khac” da
dugc dé cap trong diéu nay gém
nhitng hinh thirc nao? Tai Luat
Doanh nghiép 2020, ciing nhu, cac
vdn ban phdap luat lién quan van
chua co su giai thich ro rang vé
mai quan hé nay.

Thi hai, nhitng quy dinh vé tinh
minh bach cua nhém cong ty chua
dugc dé cap nhiéu trong phap luat
doanh nghiép hién hanh. Van dé
nay dugc quy dinh tai Diéu 197
Luat Doanh nghiép 2020, diéu nay
quy dinh vé viéc béo cdo tai chinh
cla cong ty me va cong ty con
nham yéu cu hai chu thé trén phai
cong khai mot cach trung thuc vé
tai chinh, két qua kinh doanh va
cong tac quan ly, diéu hanh. Tuy
nhién, Diéu 197 chi méi quy dinh
vé tinh minh bach vé hoat dong va
quan ly gitra nhirng thanh vién cé
mdi quan hé me - con con nhiing
thanh vién khong c6 méi quan hé
nay trong tp doan kinh té, tong
cong ty thi van chua dugc dé cép.
Bén canh d6, phap luat Viét Nam
van chua quy dinh vé tinh minh
bach vé viéc thanh lap va cau tric
cua nhitng thanh vién thuéc nhom
cong ty.

Thi ba, quy dinh hién hanh vé
thué ddi véi cac nhém cong ty van
con dang ton tai nhiéu 16 hdng
phap ly dan dén viéc doanh nghiép
c6 von dau tir nudc ngoai (sau
day viét la “doanh nghiép nudc
ngoai”) lgi dung d& trén thé, tranh
thué thong qua hinh thirc chuyén
gid. Cu thé, viéc uu dai thué dé thu
hit von dau tu tryc tiép tir nhiing

cong ty me la nhitng doanh nghiép
c6 von dau tlr nude ngoai (sau day
viét la “doanh nghiép nudc ngoai”)
da boc 10 nhiéu han ché. Nhu céc
nganh, linh vuc cua doanh nghiép
nudc ngoai dugce wu tién dé hudng
murc wu dai thué chua dinh nghia
rd rang khién cho cac vu dai thué
va trg cap khong dén duoc ding
ddi tuong. Chang han, Ludt Thué
thu nhap doanh nghiép quy dinh ap
dung thué vu dai doi véi “linh vuc
cdng nghé cao nhu dién ti”, nhung
lai khong dinh nghia ro thé nao la
c6ng nghé cao ma chi xép theo
tén nhom nganh, dan dén nganh
“lap rap dién tu” cling dugc xét la
doi tugng hudng wu dai." Ngoai
ra, han ché 16n nhat la céac chinh
sach vu dai thué thu nhap doanh
nghiép cé mac d6 cao, rong va
dan trai nhung co ché kiém soat,
giam sat hoat déng dau tu ¢ céc
doanh nghiép nudc ngoai clia co
quan c6 thdm quyén con ton tai
nhiéu kho khan, dac biét kiém soét
doi vdi cac doanh nghiép nudc
ngoai thuong xuyén 16, 16 mat
von nhung van tiép tuc dau tu mg
rong dé dugc hudng wu dai thué.
Tir d6, tao co hdi cho viéc chuyén
gia dang ngay cang tinh vi va cé
quy mo Ién dién ra & nhiéu doanh
nghiép.

Ngoai ra, cac ché tai doi véi
hanh vi chuyén gia nham tron, gian
lan thué hién nay chua cd tinh rén
de. & mic do xt Iy hanh chinh,
c6 hai hinh thirc xtr phat bao gém
phat canh cdo va phat tién', va
mirc phat vi pham ddi vé6i hanh vi
tron, gian lan thué dugc quy dinh
tai Diéu 17 Nghi dinh 125/2020/
ND-CP. Thuc trang chuyén gia cla
cac doanh nghiép nudc ngoai ngay
cang phtrc tap va cé quy mo I6n.
Dién hinh, Tong cuc Thué cho rang
Coca-Cola Viét Nam da vi pham
vé khai sai dan dén thiéu so thué

4 Tai Diéu 194(2) Luat Doanh nghiép 2020, Tap doan kinh t€, téng cong ty c6 cong ty me, cong ty con va céc cong ty thanh vién khac.
15 Xuan Yén, ‘Thu hit FDI: Bat cap chinh sach wu dai thu€’, Bdo Dau tu (10/6/2020) <https://baodauthau.vn/thu-hut-fdi-bat-cap-chinh-sach-uu-dai-thue-

post90826.html> truy cap ngay 23/6/2023

16Nghi dinh 125/2020/ND-CP Quy dinh vé xt phat vi pham hanh chinh vé thug, hoa don, Diéu 7
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phai ndp theo quy dinh, nén da ra
quyét dinh phat va truy thu so tién
lén dén hon 821 ti dong.” Ngoai
ra, mot s6 cong ty c6 dau hiéu
chuyén gid theo B6 tai chinh nhu
Cong ty Airpay va Cong ty Shopee
|a hai doanh nghiép FDI c6 doanh
thu tang manh trong nam 2020,
mirc ting doanh thu cua ca hai
doanh nghiép nay la 2.964 ti dong,
déng gép 58% tang trudng doanh
thu clia nganh. Tuy vdy hai doanh
nghiép nudc ngoai nay van bdo 10,
trong d6 Cong ty Shopee bi 16 mat
von, mirc d6 dong gop vao ngan
sach nha nudc han ché. SO nop
ngan sach nha nudc cla hai doanh
nghiép nay lan lugt dat khoang 67
ti dong va 48 ti dong.” Qua do,
thay rang ché tai doi véi hanh vi
nay chua dd manh, vi vdy can tang
mirc phat va hinh thic phat dé
chdng vén nan chuyén gia bao dam
tinh nghiém minh cua phap luat va
mai truong dau tu cong bang, minh
bach.

Thi tw, quy dinh vé ca ché rang
budc trach nhiém cta cong ty me
thiéu tinh kha thi va thiéu quy dinh
lien quan dén trach nhiém boi
thuong thiét hai cua cong ty me
ddi vdi bén thir ba. Diéu 196(3) va
Diéu 196(5) cta Luat Doanh nghiép
2020 dua ra mot so quy dinh vé
trach nhiém cta cong ty me doi
vGi cong ty con, ciing nhu véi cac
c6 dong, thanh vién, chl ng cung
cac bén lién quan khac cua cong
ty con. Tuy nhién, van con nhiéu
cau hoi lién quan dén tinh kha thi
va hiéu qua cua cac quy dinh nay
rang dudi su kiém sodt cta cong ty

me, liéu cong ty con va cac bén lién
quan c6 kha nang yéu cau cong ty
me dén bu hay chiu trach nhiém
cho nhitng thiét hai phat sinh tir sy
can thiép cua cong ty me. Thuc té
& nudc ta cho thay, khong it trudng
hop cong ty me nam quyén kiém
soat hodc sa hiru 1én dén 100%. Do
dd, co ché dé cong ty con va céc
bén lién quan bao vé quyén lgi cua
ho chua dam bao hiéu qua ciing
nhu tinh kha thi."

3. Quy dinh vé nhém cong ty
trong phap luat cac quac gia va kién
nghi hoan thién phap luat Viet Nam

3.1. Khai niém nhom céng ty

Theo quan diém cua nhom tac
gia, Luat Doanh nghiép khong can
thiét néu ra dinh nghia vé nhém
cong ty. Kién nghi nay dua dua trén
co s la dinh nghia vé nhom cong
ty trong phap luat hién hanh cé su
mo ho va khong chinh xac. Theo
quy dinh tai Diéu 194 thi mdi quan
hé dau tu chi dién ra giira cong ty
me va cac cong ty con théng qua
viéc cong ty me s& hitu ¢6 phan,
phan von gop tai cac cong ty con
va céac cong ty con cua clng mot
cong ty me khong dugc dong thoi
cling gdp von, mua cd phan dé s&
hitu chéo lan nhau.? Vi vdy, cac
cong ty con chi c6 thé c6 méi quan
hé véi nhau thong qua lién két khac
nhung hinh thire nay van ma ho bai
chua c6 bat ky quy dinh tai van ban
phap luat nao. Nhu vay, theo quy
dinh phap luat hién hanh thi mai
quan hé dugc thé hién trong nhém
cong ty chi dugc thé hién & moi
quan hé gilra céng ty me va cac

cong ty con; gilta cac cong ty con
chi thé hién moi quan hé gan két
khi chiing thé hién bang céc hinh
thirc lién két khac va néu khong
c6 hinh thirc lién két khac nay thi
khong c6 moi quan hé gilra cac
cong ty con vgi nhau. Diéu nay la
chua phu hgp va dan dén nhiéu
kho khan cho cong tac quan Iy hoat
dong cta nhém ciing nhu giao dich
gilra cac cong ty trong nhom.

Tur bat cap vé khai niém nhom
cong ty ma nhém tac gia da phan
tich, viéc dua ra dinh nghia cho cac
khai niém nay khong mang nhiéu y
nghia trong viéc tao co s& cho cac
quy dinh diéu chinh nhom cong ty.
Qua nghién ctru, nhom tac gia nhan
thay nhiéu qudc gia nhu Vuong
quéc Anh, Uc, Nhat Béan, Hoa Ky
déu khong dua ra khai niém nhom
cong ty. Bdi ho nhan thay réng viéc
dua ra dinh nghia vé nhém cong ty
khong c6 y nghia trong viéc tao ra
cac quy dinh diéu chinh cac hoat
dong trong nhém cong ty va do
d6 ho chi dua ra quy dinh vé khai
niém “cong ty me”, “cong ty con” va
dua ra cac tiéu chi dé xac dinh méi
quan hé giira céng ty me va cong
ty con.”!

Vi nhitng ly do trén, nhdm tac
gia cho rang Luat Doanh nghiép
2020 noi riéng va phap luat Viét
Nam ndi chung khong can thiét
dua ra dinh nghia cho cac khai
niém “nhém coéng ty”, “tap doan
kinh t&” hay “téng cong ty” ma chi
céan dua ra dinh nghta “cong ty me”
hodc “cong ty con” tuong tu quy
dinh phap luat cac quéc gia ma

7 Hoang Diép, Tran Vi, Anh Hong, ' Coca-Cola Viét Nam bi phat, truy thu thué hon 821 ti', Tudi tré (09/01/2023)
<https://tuoitre.vn/coca-cola-viet-nam-bi-phat-truy-thu-thue-hon-821-1i-20200109215422258.htm#:~:text=TT0%20%2D%20T%E1%BB%95ng%20

c%E1%BB%A5c%20Thu%E1%BA%BF%20ch0,%C4%91%E1%BA%BFn%20h%C6%A1n%20821%20t%E1%BB%89%20%C4%91%E1%BB%93ng> truy cép

ngay 27/12/2022

18 Nguyén Giang, ‘Chuyén gid, tron thué: Kich ban “I6 trién mién” cla doanh nghiép FDI', Tap chi tai chinh (18/03/2022) <https://tapchitaichinh.vn/
chuyen-gia-tron-thue-kich-ban-lo-trien-mien-cua-doanh-nghiep-fdi.html> truy cép ngay 27/12/2022

19 Tran Minh Anh, ‘Quy dinh vé nhdm cong ty trong phap luat mot s6 qudc gia va nhitng ndi dung tham khao cho Viét Nam', Tap chi Nghién ctu Lap phap

(27/10/2019)

<http://www.lapphap.vn/Pages/TinTuc/210349/Quy-dinh-ve-nhom-cong-ty-trong-phap-luat-mot-so-quoc-gia-va-nhung-noi-dung-tham-

khao-cho-Viet-Nam.html> truy cap ngay 27/12/2022

2 | yat Doanh nghiép 2020, Diéu 195(2)

21 pidu 1159 Luat Cong ty 2006 cua Vuong qudc Anh (Companies Act 2006), Diéu 46 Luat Cong ty 2001 cta Uc (Corporations Act 2001) chi dua ra céc
tiéu chi d& xac dinh mot cong ty 1a cong ty me cia moét cong ty khéc; khoan 3 va khoan 4 Diéu 2 Luét Cong ty 2005 (Companies Act 2005) cia Nhat Ban
chi quy dinh khéi niém va dua ra tiéu chi xac dinh cong ty me va cong ty con
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tac gia da deé cap dé tao su thong
nhat va on dinh twong dai cho phap
luat.?

3.2. Tinh minh bach cua nhém
cong ty

Luat Doanh nghiép hién hanh
van con nhiéu bat cap lién quan
dén tinh minh bach cta nhom
cong ty. Dua trén viéc nghién ctru
va tham khao phap luat cua nhitng
qudc gia khac, nhom tac gia co
nhitng dé xuat doi véi cac van de
sau:

(1) Tinh minh bach trong viéc
thanh 18p nhom coéng ty: day la
hanh déng coéng khai thong tin
mot céach trung thuc vé sy thanh
lap hodc ton tai cia nhom cong ty
dén cong ching hodc nhitng bén
c6 lién quan.” Ngoai trir, cac quoc
gia c6 quy dinh vé phuong thic dé
hinh thanh nhém céng ty thi phap
luat trén thé qidi ciing da thira
nhén rang mai lién két co ban giira
cac thanh vién trong nhém cong ty
la quyén nam giir c6 phan, cu thé 1a
viéc mua lai va nam giir da so hoac
tham gia kiém sodt giira mot cong
ty vdi mot cong ty khac.? Nhu vay
tinh minh bach vé thanh 1ap nhom
c6 thé dugc xem la cong khai mot
céach trung thuc nhitng van dé trén.
Thong qua viéc tham khao Diéu 9
Chi thi 2004/109/EC cua Nghi
vién va Hoi dong Chau Au (sau
day viét 1a “Chi thi 109”) va Didu
120 Luéat Tai chinh cta Y. Cy thé
Cac co dong khi mua hodc chuyén
nhugng ¢6 phiéu clia mot t6 chirc
phat hanh c6 ¢6 phiéu duogc phép
giao dich trén thi trudng quy dinh
va c6 quyén biéu quyét di kem, thi
c0 dong do sé phai thong béo cho
t6 chirc phat hanh vé ty Ié quyén

biéu quyét cla t6 chirc phat hanh
do c6 dong nam gilr tir mua lai
hodc thanh ly khi ty 1& d6 dat, vuot
qua hodc thap hon cac ngudng
5%, 10%, 15%, 20%, 25%, 30%,
50% va 75%.%° Dong thoi, Luat Tai
chinh ctia Y khong chi dua nhitng
quy dinh vé trdch nhiém cong
khai, minh bach thong tin tai Diéu
120(1), Digu 120(2) va Didu 120(3)
ma con rang budc trach nhiém cua
co quan nha nudc doi véi van dé
nay. Tai khoan 4 Diéu nay quy dinh
rang Uy ban quéc gia vé céc cong
ty va san giao dich chirng khodan
(CONSOB) c6 trach nhiém phai
xay dung nhitng quy dinh vé noi
dung va phuong phép truyén thong
va thong tin t6i cong ching, ciing
nhu bat ky su xic pham nao doi
vdi cong ching, ciing nhu, thoi han
truyén dat va thong bao cho cong
chung va cac bén cd lién quan.
Nhém téc gia cho rang phép luat
Viét Nam c6 thé tham khao nhiing
quy dinh cua hai van ban nay dé
c6 thé c6 nhirng stra ddi bd sung
hoan thién hon.

(2) Tinh minh bach vé cau tric
cta nhdm cong ty: khai niém nay
c6 thé dugc hiéu don gian thi viéc
tiét 10 thong tin cua céc cong ty
thanh vién, trach nhiém, quyén
han trong pham vi nhém céng ty.?
Thong qua viéc nghién ctru tir Chi
thi [an thi bay cta Nghi vién va Hoi
dong Chau Au s6 83/349/EEC ngay
13 thang 6 nam 1983 c6 quy dinh
rang tén, van phong dang ky vaty lé
von nam gitr trong nhom (ngoai trir
cong ty me) phai dugc cong khai
béi nhiing thanh vién trong nhém
hodc bdi nhirng cé nhan nhan danh
chinh ho dé hanh dong nhung thay

mat cho thanh vién cGa nhém.?
Viét Nam c6 thé stra doi, bd sung
vao phap luat doanh nghiép theo
hudng trén dé c6 thé lam r6 tinh
minh bach cta c4u tric nhém. Bén
canh dé, phap luat Viét Nam ciing
céan c¢6 nhitng quy dinh rang budc
nghia vu clia cg quan nha nudc va
nhitng truvong hop mién trir trach
nhiém dadi véi viéc khong cong bo
thong tin theo Diéu 409 cla Luat
Congty Vuong Qudc Anh. Ngoaira,
nhom tac gia nhan thdy rang céc
quy dinh hién hanh vé van dé nay
cla céc quoc gia trén thé gidi van
chua dua ra yéu cau nhom cong ty
c6 nghia vu phai bdo cao thuong
nién doi véi nhitng bién dong trong
cau triic nhém. Ngoai ra, cling cén
quy dinh nhém c6ng ty phai duara
mat tuyén bo chinh thirc trén trang
truyén thong ctia minh vé nhitng
dac diém chinh cta cau tric nhom
mot cac rd rang, minh bach va dé
tiép can vdi nha dau tu. Tl viéc
hoc hoi nhitng wu diém va bat cap
clia cac qudc gia trén thé gidi, phap
luat Viét Nam can c6 su stra doi,
bo sung dé phu hop véi bdi canh
hién tai clia qudc gia.

(3) Tinh minh bach vé hoat
dong, quan ly nhom cong ty: vé
co ban, day la viéc cong b thong
tin vé mdi quan hé gitra céc thanh
vién cta nhom cong ty doi vdi viéc
quan ly, gidam séat va diéu chinh
céc hoat dong cta nhom, déc biét
gitra cong ty me va cong ty con.?®
Nhu da dé cap, phap luat Viét
Nam hién hanh chua quy dinh vé
tinh minh bach gitra thanh vién
khong c6 mdi quan hé me - con
trong tap doan kinh té, tong cong
ty. Khac voi Viét Nam, phap luat

22 Ha Thj Thanh Binh, ‘Mt s6 kién nghi gop phan hoan thién céc quy dinh phap luat diéu chinh giao dich giira cac cong ty trong nhém cdng ty me - cong
ty con’, Tap chi Khoa hoc Phap Iy Viét Nam, 03(106)/2017, trang 36-45 <https://tapchikhplvn.hcmulaw.edu.vn/module/xemchitietbaibao?oid=1b1a3fd0-
3e98-488f-8024-e7d7fa3e066f> truy cap ngay 28/12/2022
% José Engracia Antunes, Theodor Baums, ‘Report of the Reflection Group on the Future of EU Company Law’ (2011), page 70

% Tldd 23

% Directive 2004/109/EC of the European Parliament and of the Council, biéu 9(1)

% Tldd 23

27 Seventh Council Directive 83/349/EEC, Article 34(2)(a)

2 Tldd 41

26 | Practice Makes Perfect



Buc cho phép nhém cong ty dugc
hinh thanh qua thoa thuan lién
cong ty?® va tinh minh bach trong
hoat dong, quan ly ciing duoc dé
cap ro rang, tai Dao luat Cong ty
Chirng khodn cta buc c6 quy dinh
rang trir khi tat ca c6 phan trong
cong ty bi kiém soat déu do doanh
nghiép kiém soat nam gitt, thoa
thuan lién cong ty phai duoc kiém
toan cho tirng cong ty co phan hop
dong hodc cong ty hop danh hitu
han mot phan bdi mot hodc mot
s0 chuyén gia kiém toan® (kiem
toan vién hop dong duagc chi dinh
bdi toa an)®'. Ngoai ra, Dao luat
nay ciing dua ra quy dinh vé tinh
minh bach d6i vdi viéc thanh lap va
cdu trlc ctia nhom, tai Diéu 293(a)
quy dinh rang Ban quan Iy cia moi
cong ty c6 phan hodc cong ty hop
danh dai ching c6 trach nhiém
phai gtri bao cdo chi tiét bang van
ban, trong pham vi can c6 su dong
y cuta cudc hop dai hdi theo muc
293, ciing nhu, dua ra nhitng giai
thich vé mat phap ly va kinh té doi
vGi viéc ky két thoa thuan gitra céc
cong ty thanh vién; ban quan ly
cling cd thé glri mot bdo cao chi
ra bat ky kho khan cu thé nao gap
phai trong viéc dinh gia cac doanh
nghiép ky két hop dong va nhirng
hau qua ma thda thuan sé gay ra
doi véi quyén so hiru do cac co
dong nam gitr.” Qua viéc nghién
ctru phap luat Buc, nhitng quy dinh
tai Dao luat cong ty chirng khoan
c6 thé dugc tham khao cho phap
luat doanh nghiép tai Viét Nam.

3.3. Quy dinh vé thué déi vai
nhom cong ty

Nhu da phan tich, cac quy dinh
vé thué ddi vé6i cac nhém cong ty
hién hanh van con dang ton tai
nhiéu bat cap. Tur d6, viéc lgi dung
nhirng 16 héng phap ly dé tron thug,
tranh thué bang hinh thirc chuyén
gia cta nhitng doanh nghiép nuéc
ngoai ngay cang tinh vi va gay
anh hudng I6n dén ngéan sach nha
nudc va nén kinh t€ qudc dan.
Chuyén gid 1a hanh dong thuc hién
chinh sach gia déi véi hang hoa,
dich vu va tai san dugc chuyén
dich giira cdc thanh vién trong tap
doan qua bién gidi khéng theo gia
thi trvdng nham toi thiéu hoa so
thué clia céc cong ty da quéc gia
trén toan cau.’ Ban chat cua hoat
dong chuyén gid la viéc lva chon
noi wu dai nhat dé nop thué cla
mét doanh nghiép ma khong lam
trai cac quy dinh phap luat hién
hanh. Do d6, chuyén gia thuc su
khong phai la mot hoat dong bat
hop phap. Chi c6 gian lan vé gia
hay lam dung chuyén gid nham
muc dich tron thué mai 1a bat hop
phap.3* Cing nhu, trén phuong
dién phap ly, can phai phéan biét
gitra “chuyén gid hop phap” va
“chuyén gia phi phap”. Theo do,
viéc doanh nghiép tén dung toi
da céc quy dinh cua phap luat dé
dan x&p moét mic gid chuyén giao
hang hoéa, dich vu sao cho khong
vi pham quy dinh cua céc nudc co
lién quan, thi hanh vi d6 khong thé
coi la phi phap.® Thong qua viéc
tham khao phép luat céc qudc gia

trén thé gidi, nhom tac gia dua ra
mot s0 dé xuat nham chong tinh
trang chuyén gia phi phap nhu sau

Thir nhat, d6i twong dugc nhan
wu dai thué can phai dugc ra soat
dé sap xép lai linh vuc, nganh nghe,
dia ban theo hudng thu hep nhiing
ndi da cd diéu kién kinh té - xa hoi
phat trién va tinh téi md rong céc
[inh vuc méi phét sinh, cac doi
tuong thuc su can khuyén khich
dau tu, dam bao vu dai dang doi
tugng®, cling nhu, ciing can dinh
nghfa cu thé nhirng linh vuc, nganh
nghé dugc nhan uu dai thué.

Thi hai, céc ché tai xtr ly hanh
vi tron thug, tranh thué can nghiém
minh nham ran de céc doanh
nghiép nudc ngoai vi pham. Cu thé,
phap luat Viét Nam c6 thé tham
khao phap luat cua Singapore.
Khac v6i Viét Nam, Tai Singapore,
mic phat chung cho cac hanh vi vi
pham vé thué khoang 100 - 400%
khoan thué phai tra. Khi mot vu
diéu tra vé chuyén gia dugc tién
hanh, én phat gan nhu sé duoc ap
dung néu nguoi ndp thué khong
c6, hodc khong day du céc tai liéu
lién quan dén viéc diéu tra chuyén
gia. Ngoai ra, Luat thué Singapore
cling nhu hudng dan vé chuyén
gia khdng yéu cau phai xuat trinh
céc tai liéu vé chuyén gid. Co quan
Doanh thu néi dia Singapore - IRAS
mong mudn cac don vi va cé nhan
nop thué phai ty danh gia rdi ro
bi két t6i chuyén gid va chuan bi
nhitng tai liéu can thiét. Cac tai
liéu t6i thi€u khi kiém tra vé chuyén
gia gom: (i) M6 ta vé céc bén lién

#Pao luat Cong ty ching khodn ctia Dirc (The German Stock Corporation Act), nguyén van Diéu 291(1): “Inter-company agreements are contracts by
which a stock corporation or public partly limited partnership allows the management of its company to be performed by some other enterprise (control
agreement) or by which it enters into obligation to transfer its entire profits to some other enterprise (profit and loss absorption agreement). Likewise,
a contract by which a stock corporation or a public partly limited partnership accepts to manage its enterprise for the account of some other enterprise
is considered an agreement regarding the transfer of the entire profits.”.

% Pao luat Cong ty chirng khodn clia Dirc (The German Stock Corporation Act), Diéu 293a(1)
31 Dao luat Cong ty chirng khodn clia Dirc (The German Stock Corporation Act), Diéu 293¢(1)
3 Andrew Lymer, John Hasseldine, ‘The International Taxation System, Kluwer Academic Publishers’ (2002)

3 L& Van Sua, ‘Co s& phap Iy chéng chuyén gid va van dé hoan thién phap luat vé chéng chuyén gid ¢ Viét Nam', B6 Tu phép (23/12/2023) <https://moj.
gov.vn/qt/tintuc/Pages/nghien-cuu-trao-doi.aspx?ltemID=1896> truy cap ngay 29/12/2022

% Anh V{, 'Chuyén gid c6 phai hanh vi bat hgp phdp?, Thanh nién (15/01/2020) <https://thanhnien.vn/chuyen-gia-co-phai-hanh-vi-bat-hop-

phap-185917794.htm> truy cap ngay 29/12/2022

% Trung Kién, ' Chuyén gia hgp phdp - chuyén gia phi phap dudi goc nhin cla chuyén gia', Tap chi tai chinh (12/11/2018) <https://tapchitaichinh.vn/
chuyen-gia-hop-phap-chuyen-gia-phi-phap-duoi-goc-nhin-cua-chuyen-gia.html> truy cap ngay 29/12/2022

% Anh Tuyét, 'B6 Tai chinh d@ xuat thu hep pham vi hudng vu dai thué, VnEconomy (22/03/2023) <https://vneconomy.vn/bo-tai-chinh-de-xuat-thu-hep-
pham-vi-huong-uu-dai-thue.htm> truy cap ngay 29/12/2022

Sinh vién & Phap luét (s6 13) | 27



quan trong céc chuyén nhuong,
bao gém gia tri mua béan va céac
diéu khoan ky két; (ii) Ban phan
tich sau trong d6 m6 ta nhirng yéu
to chinh lién quan dén qua trinh
mua ban nhu chirc nang, su phat
trién cua tai san, céc ruai ro duogc
du béo. Singapore hau nhu khong
quy dinh thoi han cho viéc xuat
trinh cac tai liéu. Tuy nhién, trong
trrong hop bi kiém tra chuyén gid,
nguoi ndp thué phai chuan bi cac
tai liéu lién quan dé xuat trinh theo
yéu cau ctia IRAS 38

3.4. Trach nhiém béi thuong
thiét hai cua cong ty me doi voi
cong ty con va vdi bén thir ba

Luat Doanh nghiép hién hanh
chua cé quy dinh diéu chinh vé
trach nhiém boi thuong thiét hai
cho bén thit ba trong trudng hgp
cong ty me can thiép ngoai tham
quyén vao cong ty con ddi vdi mot
sO truong hop nhat dinh. Vi vy,
nhom tac gia kién nghi Luat Doanh
nghiép 2020 nén b sung Diéu 196
mot s6 quy dinh nhu sau:

“Cong ty me phai truc tiép chiu
trach nhiém boi thuong thiét hai
cho bén thir ba déi vdi nhitng thiét
hai ma céng ty con gay ra cho bén
thir ba trong trudng hop sau day:

1. Coéng ty me can thiép ngoai
thdm quyén chu sd hitu, thanh
vién hodc cd déng va budc cong ty
con phai thuc hién hoat déng kinh
doanh theo y chi cua cong ty me;

2. Cong ty me khong thuc hién
viéc tach bach tai san giita cong ty
me va cong ty con, hodc thuc hién
cdc giao dich gita céng ty me va
cong ty con khéng theo cac nguyén

tac giao dich giita cdc chu thé phép
ly doc lap;

3. Khi cong ty me gép khéng du
von theo ding thoi han cam két vao
céng ty con;

4. Cong ty me cam két bao lanh
cho hoat déng cua cong ty con.”

Pong thai, stra doi tén Diéu 196
Luat Doanh nghiép 2020 thanh
“Diéu 196. Quyén, nghia vu va trach
nhiém cua céng ty me déi vdi cng
ty con va doi vdi bén thir ba” cho
phl hgp véi nhitng kién nghi bo
sung quy dinh nhu tac gia da phan
tich g trén.

C6 mot s ly do dé dua ra kién
nghi nay nhu sau:

Thr nhat, quy dinh tai Diéu
196(3) Luat Doanh nghiép 2020
chi mang tinh hinh thirc ma thiéu
tinh kha thi bai theo quy dinh nay
viéc cong ty me phai chiu trach
nhiém cho nhitng thiét hai gay ra
khi dap rng du hai diéu kién la (i)
cong ty me can thiép ngoai tham
quyén cta cht sd hitu, thanh vién
hodc c6 dong va (i) budc cong ty
con phai thuc hién hoat dong kinh
doanh tréi véi thong 1€ kinh doanh
binh thudng hodc thuc hién hoat
dong khong sinh lgi ma khong dén
bu hop Iy gay thiét hai cho cong ty
con. Néu mudn cong ty me dén bu
thiét hai thi phai ddp (ng dugc hai
diéu kién néu trén. Trén thuc té,
viéc chirng minh thé nao la su can
thiép ngoai thdm quyén va budc
cong ty con thuc hién hoat dong
kinh doanh trdi véi thong Ié kinh
doanh binh thudng la diéu khong
dé dang. Bén canh d¢, da s6 ngui
quan ly cong ty con do cong ty me

b6 nhiém. Vi véy, cha thé nay cé
thé hanh dong vi lgi ich cua cong
ty me la mot diéu tat yéu, kho tranh
khoi. Tham khao phap luat ctia mot
s0 nudc, cu thé la Vuong qudc Anh
va Uc, phap luat cta céc quéc gia
nay dé cao trach nhiém cta nguoi
quan ly doi vdi cong ty ma ho tham
gia quan ly.*® Ngoai ra, Luat Doanh
nghiép Viét Nam cén c6 nhirng quy
dinh tach bach vai tro cta chu s&
hiru va cua ngudi quan ly cong ty
con. Nguoi quan ly cong ty phai
c6 trach nhiém bao vé loi ich cua
cong ty con, hanh déng vi lgi ich
cla tat ca cac ¢ dong, nhiing chi
thé c6 quyén va nghia vu lién quan
khac nhu ngudi lao dong, chd ng
cua cong ty con khi tham gia vao
viéc ra cac quyét dinh quan ly cong
ty con, khdng dugce chi hanh dong
vi lgi ich cua cong ty me ma gay
anh hudng dén quyén loi cla céc
ddi tugng trén.

Tai day, nhom tac gia c6 thém
kién nghi 1a nén bd sung thém diéu
kién dé trd thanh nguoi quan ly
cua cong ty con vao céc quy dinh
vé nhém cong ty nham dam bao
nhitng nguai quan ly hanh dong vi
lgi ich cua cong ty con ma khong bi
chi phdi bai cong ty me hodc bat ky
bén nao khac.

Tht hai, phap luat Viét Nam
chua c6 quy dinh rang budc trach
nhiém cua cong ty me doi véi bén
thi ba. Trong truong hop cong ty
me can thiép ngoai thdm quyén
vao hoat dong kinh doanh cua
cong ty con va gay thiét hai cho
bén tht ba, qua viéc nghién ctru
quy dinh cia mot s6 qudc gia nhu
M§, Anh, Uc vé hoc thuyét phé han
trach nhiém* va cac quy dinh vé

% Inland Revenue Authority of Singapore viét tat 1a IRAS, tiéng viét la Co quan quan Iy doanh thu ndi dia cua Singapore.
3 Nguyén Thi Thay Minh, ‘Chdng chuyén gia tai mdt s6 qudc gia va bai hoc cho Viét Nam', vién chién lugc va chinh séch tai chinh (6/12/2017) <https://
mof.gov.vn/webcenter/portal/vclvestc/pages_r/I/chi-tiet-tin?dDocName=MOFUCM118113> truy cap ngay 29/12/2022

3 Xem R Carroll, “Shadow Director and Other Third Party Liability for Corporate ACtivity” in | M Ramsay (ed), Corporate Governance and the Duties of
Companies Directors, Centre for Corporate Law and Securities Securities Regulation, Melbourne, 1997, tr.162

“ Hoc thuyét pha han trach nhiém (lifting the corporate veil hoéc piercing the corporate veil) dugc toa an céc nudc theo hé thong an Ié dp dung nhw
la mdt ngoai Ié clia nguyén tac cédc cong ty cé tu céc phap nhan doc 1ap véi cac chi sd hiru cda minh. Khi dugc dp dung, hoc thuyét nay cho phép toa
an khong coi cong ty 1a mdt chl thé doc 1ap d€ tuyén bd mot chd s& hitu/c8 dong phai chiu trach nhiém cho hanh vi dugce thyc hién nhan danh cong ty
nhung thyc chat 13 hanh vi vi lgi ich riéng cua chu s hitu/cé dong do.
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trach nhiém boi thuong thiét hai
tlr ché dinh lién két cong ty*' theo
phép luat Dirc vé van dé nay, nhom
tac gia dé xuat rang nén chinh stra
quy dinh cta Luat Doanh nghiép
2020 vé yéu cau boi thuong thiét
hai theo hudng mdi nhu nhom
tac gia da deé xuét dé bat ky bén
thir ba nao bao gém céc cd dong
nho cua cong ty con, chl ng cua
cong ty con, d6i tac cla cong ty
con hodc bat ky bén thir ba khac
bi thiét hai do hanh vi can thiép
ngoai thdm quyén cda cong ty me
vao hoat dong cta cong ty con.
Bén canh dé, phap luat cac nudc
nhu Hoa Ky, Uc, Anh va Nhat Bén
déu c6 quy dinh rang budc trach
nhiém cua cong ty me d6i véi cong
ty con. Trong khi, can cr theo Diéu
120 Luat Cong ty Nhat Ban quy
dinh rang cong ty me c6 nghia vu
boi hoan cho cong ty con khi nhan
dugc lgi ich tai san tlr cong ty con
ma khong can phai tra mot so tién
hay tai san tuong (ng vdi lgi ich
d6* va yéu cau thiét 1ap hé thong
ki€m sodt noi bo gilra céc cong ty
trong nhdm* ma khong quy dinh
co ché cu thé nao khac dé rang
budc trach nhiém cda cong ty me.
Céc nudc con lai déu cé quy dinh
cong ty me sé phai truc tiép chiu
trach nhiém déi v6i bén thd ba
trong mot s6 truong hgp nhat dinh.
Luat Hoa Ky quy dinh (i) Khi cong
ty me lgi dung quyén chi phdi cta
minh, yéu cau cong ty con tham
gia vao giao dich v6i bén thi ba vi
lgi ich cla cong ty me nhung gay
thiét hai cho cong ty con hodc bén
th(r ba; (i) Khi tai san gilta cong
ty me va cong ty con khdng tach

41 Xem thém:

bach, hodc giao dich dugc thuc
hién gilra cong ty me va cong ty
con khong dam bao nguyén tac
giao dich gilra cac chi thé phép ly
doc lap; (iii) Khi cong ty con khong
nhan dd von tir cong ty me dé hoat
dong; (iv) Khi hoat dong cua cong
ty con dugc cong ty me bao lanh.*
Tai Uc, trong da so trudng hop,
cong ty me va cong ty con dugc
xem la nhirng thuc thé phap ly doc
lap ngoai trir cac truong hgp tuong
tu nhu Luat M§.* Ngoai ra, Luat Uc
con c¢6 truong hgp khac do la khi
Toa an cho rang loi ich ctia bén thi
ba sé dugc dam bao hon néu cong
ty me la doi twong thuc hién boi
thuong thiét hai.*’

4. Két luan

T nhitng nghién cttu, phan tich
va dé xuat trén, theo quan diém
cua tac gia, phap luat Viét Nam, cu
thé 1a Luat Doanh nghiép can co
mot cach nhin nhan sau sac hon
vé mo hinh nhém cong ty dé ban
hanh cac quy dinh chat ché, phu
hop va mang tinh kha thi dé diéu
chinh cac cha thé kinh doanh trong
mé hinh nhém cong ty nay dac biét
la céc van dé phap ly lién quan dén
cong ty me va cong ty con. Tong
két lai, bai nghién ctu cua nhom
tac gia da lam ré duogc nhitng van
deé sau day:

Th nhat, trén co s& tim hiéu,
phan tich va tong hop cac hoc
thuyét phap ly va khai niém vé
thuat nglt “nhém cong ty" qua
tirng thai ky, nhdm tac gia da dua
ra tong két ly luan chung vé nhom
cong ty.

Thi hai, thong qua viéc nghién
ctru, phan tich phap luat Viét Nam
vé nhom coéng ty, nhém téac gia da
lam rd duoc nhitng dac diém, uu
diém va nhirng diém con bat cap
trong quy dinh cua phap luat Viét
Nam hién hanh vé nhdm cong ty.

Thtt ba, dua trén viéc nghién
ctru phap luat Viét Nam, phap luat
nudc ngoai, nhdm tac gia da dua
ra nhitng giai phap hoan thién
phdp luat Viét Nam trong ché dinh
vé nhom cong ty trong Luat Doanh
nghiép Viét Nam véi nhitng ly do
thuyét phuc.

Toém lai, qua trinh hdi nhap ngay
cang nhanh chédng, kinh té& ngay
cang phat trién nén nhu cau lién
két gitta cac chu thé kinh doanh
tao thanh nhém cdng ty gitp nang
cao kha nang canh tranh va toi da
héa lgi nhuan cho cdc bén trong
nhom |a nhu céu tat yéu trong qua
trinh phat trién kinh t&€ xa hoi. Vi
vay, néu phép luat cé nhirng quy
dinh diéu chinh céc chl thé nay
mot cach phu hgp sé tao mot moi
trwdng thuan loi cho céc chu thé
nay phat trién on dinh, tranh duoc
cac rui ro trong qua trinh hoat
dong, tir d6 gop phan phat trién
kinh t& - x& hoi.

Phan Huy Hong, ‘Ché dinh lién két cong ty trong phap luat cong ty Dirc: tham khao mot céch tiép can khéc', Tap chi Khoa hoc phdp Iy, 2016, s6 01(95),

trang 30

“2Ha Thij Thanh Binh, ‘M6t s6 kién nghi gép phan hoan thién céc quy dinh phép luét diéu chinh giao dich giira cac cong ty trong nhém cdng ty me - cong
ty con’, Tap chi Khoa hoc Phap Iy Viét Nam, 03(106)/2017, trang 36-45 <https://tapchikhplvn.hcmulaw.edu.vn/module/xemchitietbaibao?oid=1b1a3fd0-
3e98-488f-8024-e7d7fa3e066f> truy cap ngay 29/12/2022
4 Luat Cong ty Nhat Ban 2005, Diéu 120 quy dinh “C6 déng phai ¢ nghia vu hoan tra néu duoc trao bét ky loi ich vé tai sén nao tir cong ty cé phan ma

khong cén tra mét s6 tién tuong tng ndo.”

4 Luat Cong ty Nhat Ban 2005, Diéu 362, Diéu 393 va Diéu 416.
4 Kurt A. Strasser, Phillip 1.Blumberg (2007), Replacing misused limited liability with enterprise analysis - corporate Groups conference on corporate
accountability, limit liability, and the future of globalization. Paper presented at the Conference on Corporate Accountability, Limited Liability, and the
Future of Globalization, School of Oriental and African Studies.
“H A J Ford et al (1999), Ford’s Principles of Corporations Law (9th edition), Butterworths, page 124-126
47 Case of Briggs v JamesHardie & Co Pty Ltd (1989) 16 NSWLR 549; 7 ACLC 841

Sinh vién & Phap luét (s6 13) | 29



DANH MUC TAI LIEU THAM KHAO

Danh muc van ban quy pham phap luat Viét Nam
1. Luét Doanh nghiép 2005 stra ddi, bd sung 2009
2. Luat Doanh nghiép 2014

3. Luat Doanh nghiép 2020 stra d6i, b6 sung 2022

4. Nghi dinh 69/2014/ND-CP vé tap doan kinh té
nha nudc va téng cong ty nha nudc duogc ban hanh
vao ngay 15 thang 7 nam 2014, cé hiéu lyc tir ngay
01 thang 9 nam 2014, stra d6i bé sung Nghi dinh
101/2009/ND-CP va Nghi dinh 111/2007/ND-CP

5. Nghi dinh 23/2022/ND-CP vé thanh lap, sap xép
lai, chuyén dai s hiru, chuyén giao quyén dai dién chu
s hiru tai doanh nghiép do nha nuéc nam giir 100%
von diéu Ié ban hanh vao ngay 25 thang 4 nam 2022,
c6 hiéu luc vao ngay 01 thang 6 nam 2022, thay thé
Nghi dinh 172/2013/ND-CP va Nghi dinh 128/2014/
ND-CP, bai bo Nghi dinh 69/2014/Nb-CP

6. Nghi dinh 125/2020/ND-CP Quy dinh vé xt phat
vi pham hanh chinh vé thug, hod don

Danh muc van ban quy pham phap luat nuéc ngoai

1. Luat Cong ty 2006 cua Lién hiép Vuong qudc
Anh va Bac Ireland (Companies Act 2006)

2. Luat Cong ty 2001 cua Uc (Corporations Act
2001)

3. Luat Cong ty 2005 ctia Nhat Ban (Companies Act
2005)

4. Chi thi 2004/109/EC cua Nghi vién va Hoi dong
Chau Au

5. Luat Tai chinh 1998 ctia Y

6. Chi thi lan thir bdy cua Nghi vién va Hoi dong
Chau Au s6 83/349/EEC

7. Dao luat Cong ty ching khoan cua buc (The
German Stock Corporation Act)

Danh muc tai liéu nuéc ngoai

1. Tejas Chhura, ‘The Need to Re-Think the Group
of Companies Doctrine in International Commercial
Arbitration’ (2022)

2. Alexandre Meyniel, ‘That Which Must Not Be
Named: Rationalizing the Denial of U.S. Courts with
Respect to the Group of Companies Doctrine’,(2013)

3. Martin Petrin, Barnali Choudhury, ‘Group
Company Liability, European Business Organization
Law Review’ (2018)

30 | Practice Makes Perfect

4. Virginia Harper Ho, ‘Theories of Corporate
Groups Corporate Identity Reconceived’ (2012)

5. Ronald H. Coase, The Nature of the Firm (1937)

6. R Carroll, “Shadow Director and Other Third Party
Liability for Corporate ACtivity” in | M Ramsay (ed),
Corporate Governance and the Duties of Companies
Directors, Centre for Corporate Law and Securities
Securities Regulation, Melbourne, 1997, tr.162

7. Kurt A. Strasser, Phillip I.Blumberg (2007),
Replacing misused limited liability with enterprise
analysis - corporate Groups conference on corporate
accountability, limit liability, and the future of
globalization. Paper presented at the Conference
on Corporate Accountability, Limited Liability, and
the Future of Globalization, School of Oriental and
African Studies

8. H A J Ford et al (1999). Ford’s Principles of
Corporations Law (9th edition)

9. José Engracia Antunes, Theodor Baums, ‘Report
of the Reflection Group on the Future of EU Company
Law’ (2011)

10. Andrew Lymer, John Hasseldine, ‘The
International Taxation System, Kluwer Academic
Publishers’ (2002)

Anle
1. Dow Chemical France & Ors v Isover Saint

Gobain, ICC Case No. 4131, Interim Award of 23
september 1982

2. Case of Briggs v JamesHardie & Co Pty Ltd
(1989) 16 NSWLR 549; 7 ACLC 841

Nguon dién ta
1. Xuan Yén, ‘Thu hat FDI: Bat cap chinh séach
wu dai thué€, Bao Pau tur (10/6/2020) <https://

baodauthau.vn/thu-hut-fdi-bat-cap-chinh-sach-uu-
dai-thue-post90826.html>

2. Nguyén Giang, ‘Chuyén gid, trén thué: Kich ban
“16 trién mién” cta doanh nghiép FDI', Tap chi'tai chinh
(18/03/2022) <https://tapchitaichinh.vn/chuyen-gia-
tron-thue-kich-ban-lo-trien-mien-cua-doanh-nghiep-
fdi.html>

3. Lé Vén Sua, ‘Co s phap ly chong chuyén gid
va van dé hoan thién phap luat vé chdng chuyén
gia & Viét Nam', B Tu phdp (23/12/2015) <https://
moj.gov.vn/qt/tintuc/Pages/nghien-cuu-trao-doi.
aspx?ltem|D=1896>




4. Anh Tuyét, ‘B Tai chinh dé xu4t thu hep pham vi
hudng wu dai thué', VnEconomy (22/3/2023) <https://
vneconomy.vn/bo-tai-chinh-de-xuat-thu-hep-pham-vi-

huong-uu-dai-thue.htm>

5. Nguyén Thi Thuy Minh, ‘Chong chuyén gia tai
maot sO qudc gia va bai hoc cho Viét Nam', Vién chién
luge va chinh sdch tai chinh (6/12/2017) <https://

mof.gov.vn/webcenter/portal/vclvestc/pages_r/l/
chi-tiet-tin?dDocName=MOFUCM118113>

6. Phan Huy Hong, ‘Ché dinh lién két cong ty trong
phap luat cong ty Dirc: tham khao mot céch tiép cén
khac’, Tap chi Khoa hoc phap ly, 2016, s6 01(95), trang
30

7. Tran Minh Anh, ‘Quy dinh vé nhém cong ty
trong phap luat mot s6 quéc gia va nhitng n6i dung
tham khao cho Viét Nam', Tap chi’ Nghién ctru Lap
phap (27/10/2019) <http://www.lapphap.vn/Pages/
TinTuc/210349/Quy-dinh-ve-nhom-cong-ty-trong-
phap-luat-mot-so-quoc-gia-va-nhung-noi-dung-tham-
khao-cho-Viet-Nam.html>

8. Ha Thi Thanh Binh, ‘Mdt s6 kién nghi gép phan
hoan thién cac quy dinh phép luat diéu chinh giao dich
gitra cac cong ty trong nhém cong ty me - cong ty con’,
Tap chi Khoa hoc Phap ly Viét Nam, 03(106)/2017,
trang 36-45 <https:/tapchikhplvn.hcmulaw.edu.vn/

module/xemchitietbaibao?o0id=1b1a3fd0-3e98-488f-
8024-e7d7fa3e066f>

9. Hoang Diép, Tran Vi, Anh Hong, ‘ Coca-Cola
Viét Nam bi phat, truy thu thué hon 821 ti', Tudi tré
(9/01/2023)

<https://tuoitre.vn/coca-cola-viet-nam-bi-phat-
truy-thu-thue-hon-821-ti>

10. Anh Vi, ‘Chuyén giad c6 phai hanh vi bat
hop phap?, Thanh nién (15/01/2020) <https:/
thanhnien.vn/chuyen-gia-co-phai-hanh-vi-bat-hop-
phap-185917794.htm>

11. Trung Kién, ‘ Chuyén gid hop phap - chuyén
gia phi phap dudi goc nhin cua chuyén gia’, Tap chi
tai chinh (12/11/2018) <https:/tapchitaichinh.vn/
chuyen-gia-hop-phap-chuyen-gia-phi-phap-duoi-goc-
nhin-cua-chuyen-gia.html>

Nhan xét

*Giang vién: ThS. Nguyén Thi Phuong Thao - Giang
vién Khoa Luat Kinh té, truong Dai hoc Kinh té - Luat
(DHQG TRHCM)

1. Vé phuong phap nghién citu

- Bai viét str dung cac phuong phap nghién ctru luat
hoc truyén thdng nhu phan tich luat viét, doi chiéu
luat hoc so sanh. Tuy nhién cac phuong phap chua
dugc st dung hiéu qua dé dat dugc két qua nghién
cltu t6t nhat (sé duoc ndi ro trong phan sau).

2. Ve hinh thic

- Vén phong stc tich, khoa hoc; cdu tric bai viét
rd rang, hop ly. It 16i chinh ta, 16i ddnh may; trich dan
nguon tuong doi day da.

- Tuy nhién: (1) cach dat tén ti€u muc chua phu
hop. Cu thé tai muc 1.2 tén ti€u muc la “1.2 Khai niém
vé nhém cong ty theo phap luét Viét Nam va thé gii”
tuy nhién noi dung dugc viét hoan toan chi dé cap dén
phap luat Viét Nam; (2) bo cuc trung lap: Muc 2 la “2.
Bat cap cua phap luat Viét Nam vé nhém cong ty”, dén
muc 3 mac du tén goi la “3. Quy dinh vé nhom cong ty
trong phap luat cac quéc gia va kién nghi hoan thién
phap luat Viét Nam" nhung néi dung muc 3 ciing lai
tiép tuc phan tich céc bat cap khac cua phap luat Viét
Nam; (3) St dung thuat nglr khong chinh xéc, nhu tai
trang s6 6 “doanh nghiép c6 von dau tu nudc ngoai”
thi khong thé goi tat 1a doanh nghiép nudc ngoai vi
ban chat phap ly hoan toan khéc nhau.

3. Ve néi dung

- Uu diém

+ D€ tai c6 tinh cap thiét va tinh méi.

+ Bai viét phat hién dugc mot s6 van dé bat cap

trong quy dinh phap luat vé nhém cong ty va dua ra
céc kién nghi.

+ Bai viét cd su nghién ctu ky ludng, chin chu
quy dinh phap luét céc nudc trén thé gidi vé mo hinh
nhom céng ty.

- Diém can cai thién

+ C4u trdc lai ndi dung va cac muc cho logic va phu
hop hon, tranh bi trung Iap.
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+ Cac bat cap vé quy dinh phap luat chi méi duoc
nhom tac gia chi ra, néu tén nhung khong phan tich
sdu hodc chi dirng lai la so sanh su khac hiét véi quy
dinh cua céc nudc ma chua chi ra dugc su khac biét
do6 anh hudng nhu thé nao dudi goc do ly luan va
thuc tién tai Viét Nam. Diéu dé dan dén nhirng kién
nghi, nhan dinh mang tinh chat chl quan, chua thuyét
phuc. Vi du nhu:

(1) Tai trang s6 25: “mai quan hé lién két khac” liéu
da duoc ly giai theo khoan 1 Diéu 195 Luat Doanh
nghiép khong?;

(2) Tai trang s6 26: chi néu “thiéu tinh kha thi”
nhung chua ly giai tai sao nhém téc gia dua ra nhan
dinh nhu vay;

(3) Tai trang s6 26: nhém tac gia nhan dinh quy
dinh cda Viét Nam vé khai niém nhom cong ty con bat
cap, mo ho nén khong can dua ra khai niém; tuy nhién,
theo nguoi nhan xét thi d6 khong phai la ly do du dé
nhom suy ra rang khong nén dua ra khai niém (tai sao
khai niém mo ho thi khong kién nghi stra khéi niém?)
nén can tim ly do thuyét phuc;

(4) Tai trang 27: néu da kién nghi khong dua khai
niém nhom cong ty thi lam sao lai yéu cdu nghia vu
cong khai thanh 1ap nhdm cong ty. Va bai viét ciing
chua ly gidi tai sao phai cong khai thong tin nay ngoai
trlr viéc tac gia dua ra luat cac nudc cé quy dinh nén
Viét Nam cén bd sung quy dinh nay?

(5) Tai trang 28: day khong phai bat cép riéng cla
quy dinh vé nhém cong ty nén cac kién nghi ciing
khong phai danh riéng cho nhém cong ty; hon nita day
la mot van dé I6n nén c6 thé viét thanh mot bai riéng
dé cd thé phan tich sau hon.

*Luat su: Vii Phuong Trang - Luat su Thanh vién
Cong ty Luat TNHH Tu van Déc Iap (Dzungsrt &
Associates)

1. Vé phuong phap nghién ciru

- Nhém tac gia van dung t6t phuong phép nghién
ctru phép luét so sanh dé danh gid van dé va dé xuat
giai phap. Day la phuong phap dac biét phu hgp vdi
céac van dé phap luat doanh nghiép hodc nhitng van
dé ma cédc quoc gia khac da co6 nhiéu bai hoc thuc
tién dé Viét Nam c6 thé xem xét va hoc hdi.
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2. Vé hinh thire

- Bai viét cd bo cuc rd rang, mach lac, phi hgp véi
cht dé dang phan tich.

3. Vé néi dung
- Uu diém:

Tuy phan tich vé mot dé tai twong doi rong nhung
nhom téc gia da co su nghién ciru dang ké va co su
tim toi, tham khao céc tai liéu hoc thuat qudc té. Ngoai
ra, nhom tac gia cling dé cap dén rat nhiéu van dé co
lién quan dén “nhém cong ty” khong chi gidi han trong
phép luat doanh nghiép. Nhitng van dé duoc dé cap
dén trong bai viét sé |a nhirng goi ma t6t cho cac ban
doc quan tam dén cac khia canh khéc lién quan dén
“nhém cong ty”.

- Diém can cai thién:

Bai viét ton tai 02 van dé ma theo ngudi nhan xét
thi nhom téc gia cd thé can nhac dé cai thién bai viét
tot hon:

Thir nhét, bai viét c6 chu dé va pham vi tuong doi
réng so vGi giGi han ctua mot bai viét chuyén san.
Nhom tac gia da co gang dé cap dén rat nhiéu khia
canh lién quan dén “nhém cong ty” nhung chua co
céc thao luan chi tiét va day du & ting van dé. Hau
hét céc van dé dugc phan tich va két luan tuong doi
ngan gon (vi du, nhdm tac gia chua dé cép dén cac
quy dinh vé cong ty lién quan/cong ty lién két trong
phép luat Viét Nam hodc quy dinh vé quan tri cong ty
dai chang, cong bo thong tin theo luat chirng khodn
Viét Nam, .. mac du nhém tac gia cd trich dan quy
dinh cua cac nudc khéc vé van dé nay).

Thit hai, viec gop y chinh sach dua trén phuong
phap so sanh phap luat cia céc qudc gia khéac la mot
bién phap can thuc hién. Tuy nhién, d€ c6 co s danh
gia lieu mot quy dinh cu thé nao d6 ctia mot qudc gia
khac c6 phu hop dé dp dung vao Viét Nam hay khong
sé yéu cau co nhirng thao luan chi tiét hon. Thay vi liét
ké twong d6i nhiéu quy dinh cua cac nudc, nhém tac
gia c6 thé can nhac chon loc cac quy dinh ¢4 tinh kha
thi cao tai Viét Nam va phan tich chi tiét hon.



Kinh da trong

VU VIEC 21 LO DAT DUNG TEN NGUOI TRUNG QUGC G DA NANG
_ VA VAN DE PHAP LY XOAY QUANH
VIEC XAC DINH CAC THUAT NGU LIEN QUAN

Pham Phuong Nhi (2153801090081),
Sinh vién Truong Dai hoc Ludt TP. HCM

Bai viét tap trung phén tich cdc dinh nghia va xac dinh chu thé cé quyén su dung dét trong vu viéc 2116 dat ¢
Da Nang ding tén ngudi Trung Quéc. Lay trong tdm la vu viéc trén, bai viét chi ra nhitng bét cap trong viéc xac
dinh t6 chic kinh t& c6 vén déu tu nude ngoai va doanh nghiép ¢ vén déu tu nude ngoai theo phap luét vé dau
tu va phép luat vé dat dai. Pong thoi, thong qua cdc phén tich trén, bai viét dé xuat mot so kién nghj dé han ché

cdc bat cap cd thé xdy ra, gdy anh hudng dén quyén, nghia vu cua cédc bén chu thé lién quan.

Tir khéa: t6 churc kinh té; t6 chire kinh t€ ¢6 vén déu tu nude ngoai; doanh nghiép cd vén déu tu nude ngoai;

quyén st dung dat.

The article focuses on analyzing the definitions and determining the owner of land use rights through the
case of the 21 land plots owned by the Chinese in Da Nang. Focusing on this case, the article points out the
inadequacies in identifying foreign-invested economic organizations and foreign-invested enterprises. Based on
these analyses, the article proposes solutions to limit possible inadequacies.

Keywords: economic organization; Foreign-invested economic organization; foreign-invested enterprises;

ownership of land use rights.

1. Tom tat vu viéc

Nam 2019, trong s6 246 16 dat
doc céc khu do thj ven bién thudc
khu vuc san bay Nudc Man, cé 21
16 dat dirng tén nguoi Trung Qudc
trén gidy ching nhan quyén st
dung dat. bay dugc xem la mot
trong nhitng nguyén nhan gay nén
tinh trang gia dat tang dot bién
mot cach bat thudng trong thoi
gian ngan. Bén canh viéc khién
cho nguoi dan khéng mua dugc
dat do gia tang cao, van dé an ninh
quéc phong con dugc dat ra bdi
tinh chat nhay cam cta vi tri cac 16
dat néi trén.!

Thong qua ra soat, quyén st
dung 21 16 dat nay lan lugt thudc
vé hai cong ty la Cong ty lién doanh
Du lich va Giai tri qudc té dac biét
Silver Shoes Hoang Dat (tam goi la
Congty S. S HP) va Cong ty TNHH

Thuong mai, Du lich va Dich vu
V.N.HOLIDAY (tam goi la Cong ty
V.N.H).

Cong ty S.S HD dugc Cong ty
TNHH Silver Shoes (tru sd tai Hoa
Ky, do 6ng Sui Gui Nan, quoc tich
Trung Qudc lam nguoi dai dién)
g6p 90% s6 von va Cong ty c¢d phan
Hoang Dat (doanh nghiép Viét
Nam) gdop 10% s0 von. Cong ty nay
da dugc UBND thanh phd Da Nang
cho thué 20ha dat co sd san xuat,
kinh doanh véi thoi han thué Ia 50
nam, da duoc cdp giay chiing nhan
quyén str dung dat;

Cong ty V.N.H la doanh nghiép
Viét Nam, dugc oOng Lijinan, la
cé nhan nudc ngoai cé quoc tich
Trung Qudc, gop 48% von. Doanh
nghiép nay da nhan chuyén
nhugng tir ca nhan, doanh nghiép
Viét Nam 20 16 dat con lai va da

dugc cap gidy chirng nhan quyén
st dung dat.2

2. Ly luan chung vé mot so khai
niém lién quan

2.1. Khéi niém vé Nha dau tv
nudc ngoai

Quy dinh trudc day vé nha dau
tw nuwdc ngoai chua duge cu thé
hda trong lut. Theo khoan 5 Diéu
3 Luat Pau tu 2005: “Nha déu tu
nudc ngoai la to chirc, cd nhan
nude ngoai bé vén dé thuc hién
hoat dong dau tu tai Viét Nam".
Trong d6, hoat dong dau tu theo
dinh nghia cua Luat Dau tu 2005
la hoat dong cua nha dau tu trong
qua trinh dau tu bao gom cac khau
chuan bi dau tu, thuc hién va quan
ly dw an dau tu.* Dinh nghia vé hoat
dong dau tu theo cach liét ké nhu
trén van chua mang tinh giai thich

"Hoai Thu, 21 L6 D4t Ven Bién Da Nang Bi Ngudi Trung Qudc Ding Tén S§ Hiru', Bdo Céng an Nhan dan (20/9/2019), <https://cand.com.vn/Ban-doc-
cand/Dat-vang-ven-bien-Da-Nang-dang-bi-thau-tom-boi-nguoi-nuoc-ngoai-i536786/> truy cap ngay 03/4/2023

2Théng cédo bao chi s6 412/TB-STNMT clia S& Tai nguyén va Méi truding thanh phd Da Nang

3 Luat Dau tw 2005, Didu 3(7)
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vé cac thl tuc va quy trinh nay. Noi
mot cach khac, cach dinh nghia
nay van chua cu thé. Sau nay, khéi
niém nha dau tu nudc ngoai duoc
hiéu theo ca pham vi clia Luét Dau
tu va Luat Doanh nghiép* la: “Cad
nhén cé qudc tich nudc ngoai, to
chire thanh Iap theo phap luat nudc
ngoai thuc hién hoat déng dau tv
kinh doanh tai Viét Nam".

Dinh nghta vé dau tu kinh doanh
tai khoan 8 Diéu 3 Luat Dau tu 2020
da khong néu ra cdc hinh thirc dau
tu cu thé nhu quy dinh tai khoan
5 Diéu 3 Luat Pau tu 2014 ma chi
tom gon: “Pau tu kinh doanh la viéc
nha d3u tu bé vén dau tu dé thuc
hién hoat déng kinh doanh.” Thay
vi liét ké cac hinh thirc dau tu ngay
tai dinh nghfa, cac hinh thirc dau
tw dugc quy dinh tai Diéu 21 Luat
Dau tu 2020:

“Diéu 21. Hinh thirc dau tu

1. Dau tu thanh lap té chire kinh
té.

2. D4u tu gép vén, mua c6 phan,
mua phan von gap.

3. Thuc hién dv dn d3u tu.

4. P3u tu theo hinh thirc hop
ddéng BCC.

5. Cdc hinh thic déu tu, loai
hinh t6 chirc kinh t€ mdi theo quy
dinh cua Chinh pha.”

Nhu vay, nha dau tu nudc ngoai
la cé nhén, t0 chirc c6 qudc tich
nudc ngoai, bo von dé thuc hién
hoat dong kinh doanh thdéng qua
cac hinh thirc dau tu theo phép
ludt ddu tu quy dinh.

Bén canh céc hoat dong dau tu
dugc liét ké trong tu nhu luat cd,
Luat D4au tw 2020 d4 quy dinh bo
sung hinh thirc hop déng BCC® va
cac hinh thire d4u tu, loai hinh t8
chirc kinh t& mdi theo quy dinh cta
Chinh phu.

Quay trd lai véi vu viéc 21 16 dat
tai Da Nang ddng tén ngudi Trung
Qudc, nha dau tu nude ngoai & day
duagc xac dinh:

Dai vai Cong ty S.S HD, nha dau
tu nudc ngoai dugc xac dinh la
Cong ty TNHH Silver Shoes do 6ng
Sui Gui Nan, qudc tich Trung Quoc
dai dién. Cong ty nay dau tu vao
cong ty lién doanh néu trén theo
hinh thirc gp von vdi so von gop
1a 90%;

Doi véi Cong ty V.N.H, doanh
nghiép Viét Nam, cong ty nay
dugc nha ddu tu nudc ngoai la
ong Lijinan dau tu theo hinh thic
glp von vdi so von gop la 48%.
Ngoai ra, cong ty nay con dugc
nhan chuyén nhuong 20 16 d4t doc
tudng rao san bay Nudc Man tir ca
nhan, doanh nghiép Viét Nam.

Nhu vay, c6 thé xac dinh c6 su
xuat hién clta nha dau tu nudc
ngoai, cu thé la Cong ty TNHH
Silver Shoes va 6ng Lijinan, trong
hoat dong dau tu kinh doanh cua
hai cong ty s& hitu 21 16 dat ¢ Da
Nang.

2.2. Khai niém vé To chitc kinh
té, To chic kinh té c6 vén dau tu
nudc ngoai va Doanh nghiép co
vén dau tv nudc ngoai

2.2.1. Khéi niém vé T6 chtc kinh
té

Trong phap luat vé dau tu, khai
niém t6 chirc kinh t& c6 pham vi
bao ham khd rong. D& mot to chic
trg thanh td churc kinh té, td chirc
d6 chi can dap (ng diéu kién thanh
lap va hoat dong theo quy dinh cua
phép luét Viét Nam. T6 chirc kinh
té bao gébm doanh nghiép, hop tac
x4, lién hiép hop tac xa va td chic
khac thuc hién hoat dong dau tu
kinh doanh.5 Trong d6, t6 chic
khac thuc hién hoat dong dau tu

kinh doanh chua duge quy dinh cu
thé.

2.2.2. Khai niém vé Té chtc kinh
té'c6 von dau tu nurde ngoai

T6 chic kinh té€ c6 von dau tu
nudc ngoai duge dinh nghia la to
chirc kinh té c6 nha dau tu nudc
ngoai la thanh vién hoic c6 dong.’
Khi thuc hién hoat dong dau tu tai
Viét Nam, t6 chic kinh t€ ¢ von
dau tu nude ngoai cd thé tam chia
thanh hai nhom sau day khi xét
dén diéu kién va viéc thuc hién thu
tuc dau tu:

(i) Nhém 1: Phai dap (ng diéu
kién va thuc hién thu tuc dau tu
theo quy dinh d6i véi nha dau tu
nudc ngoai;

(i) Nném 2: Phai dap (rng diéu
kién va thuc hién tha tuc dau tu
theo quy dinh d6i véi nha dau tu
trong nudc.®

Trong dd, doi vai t6 chic kinh
té la cong ty hop danh c6 da so
thanh vién hgp danh la ngudi nudc
ngoai; cac t6 chirc kinh t& c6 nha
dau tu nudce ngoai hodc ca hai chu
thé néu trén nam git trén 50% von
diéu lé (theo quy dinh tai Luat Dau
tu 2020) sé tuan theo céc diéu
kién tai nhém 1. Cac t6 chirc kinh
té khong thudc vao cac truong hop
da duoc quy dinh thi sé tuan theo
diéu kién thuéc nhém 2.

Nhu vay, quy dinh hién nay
khong dé cap dén viéc nha dau tu
nudc ngoai phai dau tu bao nhiéu
phan trdm von diéu |é thi to chic
kinh t€ d6 méi trg thanh t6 chirc
kinh té c6 von dau tu nudc ngoai.
Diéu nay cd nghia I3, du nha dau tu
d6 chi dau tu 1% von diéu 1é vao
mat t6 chirc kinh t& A thi t0 chic
kinh t€ A nay sé dugc xét la o
chtrc kinh té cé von dau tu nudc
ngoai va thudc nhom 2 néu trén.

4 Luat Dau tu 2020, Digu 3(19); Luat Doanh nghiép 2020, Diéu 4(26); Luat Dau tv 2014, Diéu 3(14); Luat Doanh nghiép 2014, Diéu 4(20)

5Theo Luét Dau tu 2020, Diéu 3(14), hgp dong BCC Ia hgp d6ng hop tac kinh doanh, dugc ky gitta cac nha dau tu nham hgp tac kinh doanh, phén chia
lgi nhuén, phén chia san pham theo quy dinh cla phap luat ma khong thanh Iap t8 chic kinh té&
s Lut Dau tu 2020, Didu 3(21); Luét Dau tw, Dieu 3(16)

7Lut DAu tu 2020, Didu 3(22); Luat DAu tu 2014, Didu 3(17)

8 Luat Dau tw 2020, Didu 23(1) va Didu 23(2); Luat Dau tw 2014, Didu 23(1) va Digu 23(2)
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Hai cong ty lién quan dén vu
viéc 21 16 dat ¢ Pa Nang déu cé
su xuat hién cua nha dau tu nude
ngoai. Xét theo khai niém nay, vé
co ban, Cong ty S.S HD va Cong
ty V.N.H néu trén déu c6 thé dugc
xét a6 chirc kinh t€ c6 von dau tu
nudc ngoai. Trong do, vdi so von
gop tir nha dau tu nude ngoai lén
dén 90%, Cong ty S.S HD sé thudc
vao nhdm 1 va Cong ty V.N.H sé
thudc vao nhém 2 véi so von gop
tlr nha dau tu nude ngoai 1a 48%.

2.2.3. Khédi niém vé Doanh
nghiép c6 vén dau tw nudc ngoai

Khac vé6i t6 chic kinh t& co
von dau tu nudc ngoai, khai niém
doanh nghiép c6 von dau tu nude
ngoai trudc day dugc quy dinh
trong Luat Dau tu 2005°, nhung
tir Luat Dau tu 2014, khéi niém vé
chl thé nay da khong con. Thay
vao do, khai niém nay lai dugc quy
dinh tai Luat Dat dai 2013 vdi tu
céch la mot chi thé st dung dat.
Luat D4t dai 2013 xac dinh doanh
nghiép c6 von dau tu nudc ngoai
gom doanh nghiép 100% von dau
tu nudc ngoai, doanh nghiép lién
doanh, doanh nghiép Viét Nam
ma nha dau tu nude ngoai mua co
phan, sap nhap, mua lai theo quy
dinh cua phap luat vé dau tu.”
Tuy nhién, gitta doanh nghiép c6
von dau tr nudc ngoai va doanh
nghiép lai c6 su khac biét khi
doanh nghiép c6 von dau tu nude
ngoai khong dugc xac dinh la mot
t6 chirc kinh t€theo khoan 27 Diéu
3" Luat Dat dai 2013 va ciing
khéng thuoc mét trong cac hinh
thirc phap ly cua doanh nghiép.

DOi vai Cong ty S.S HD, day la
mot doanh nghiép lién doanh,
dugc nha dau tu nudc ngoai gop
90% von diéu l&. Can cir theo

khoan 7 Diéu 5 Luat Dat dai 2013,
Congty S.SHD sé dugc xac dinh la
doanh nghiép c6 von dau tu nudc
ngoai.

Dai vdi Cong ty V.N.H, cédn ct
theo khoan 7 Diéu 5 Luat Dat dai
2013, day cling dugc xac dinh la
doanh nghiép c6 von dau tu nudc
ngoai vGi 48% gia tri phan von gop
thudc vé ca nhan Lijinan.

Cén ctr theo khoan 27 biéu 3
Luat Dat dai 2013 quy dinh doanh
nghiép c6 von dau tu nudc ngoai
khong phai |a t6 chic kinh té€ nén
Cong ty S.S HD va Cong ty V.N.H
khong dugc xem 13 16 chic kinh té.

3. Batcap

Thir nhat, bat cap trong viéc
phan loai t6 chic kinh t&, t6 chic
kinh t& c6 von ddu tu nudc ngoai
va doanh nghiép cé von dau tu
nudc ngoai.

Van dé duogc dat ra ¢ day la,
theo phép luat vé dau tu, ca hai
Cong ty S.S HD va Coéng ty V.N.H
déu dap trng cac diéu kién va phu
hop dé trd thanh to chic kinh té ¢6
von d4u tu nude ngoai. Mat khac,
t6 chirc kinh té c6 von dau tu nudc
ngoai la mot t6 chirc kinh t&. Vi
thé, & gdc nhin nay, Cong ty S.S HD
va Cong ty V.N.H duoc xem |a t6
chirc kinh té.

Tuy nhién, theo phap luat vé
dat dai, Cong ty S.S HD va Cong ty
V.N.H lai trd thanh doanh nghiép
c6 von dau tu nudc ngoai va day
khong phai la to chirc kinh té.

Bat cap nay xay ra khi Luét Dat
dai 2013 ké thira khai niém vé
doanh nghiép c6 von dau tu nudc
ngoai tir Luat Dau tu 2005. Nhung
dén Luat Dau tuv 2014, va sau nay
[ Luat Dau tu 2020, khai niém vé

chl thé nay da khong con. Thay
vao dé, khai niém vé td chdrc kinh
té c6 von dau tu nude ngoai dugc
ra doi. Diéu nay vo hinh trung da
tao ra sy khong thong nhat trong
céach st dung thuat ngir giira phap
luat vé dat dai va phap luat vé dau
tu, trong khi hai linh vure nay lai doi
hoi phai cd su lién két véi nhau.
Mot bat cap khac da phat sinh
dua trén cach xay dung dinh nghia
doanh nghiép c6 von dau tu nudc
ngoai. Bang bién phap liét ké, nha
lam luat d& vo tinh bo sét cac cha
thé khéc van thudc t6 chic kinh té
nhung khong phai la doanh nghiép
theo Luat Dau tu 2005. Viéc thém
vao quy dinh vé t6 chirc ¢ von
dau tu nudc ngoai vao Luat Dau
tu sau nay, mdc du déap &ng duoc
viéc tranh bo s6t cac chd thé thudc
t6 chirc kinh t&€ nhung khong phai
la doanh nghiép, nhung lai tao ra
su bat cap, khong dong nhat gitra
phap luat vé dau tu va phap luat
vé dat dai khi ma Luat Pau tu da
c6 su thay d6i, nhung Luat D4t dai
van gilr nguyén mot chu thé duy
nhat la loai doanh nghiép c6 von
dau tuv nudc ngoai, nén céac chu
thé bi s6t (vi du nhu hop téc xa c6
thanh vién la ngudi nude ngoai)
van chua thudc pham vi diéu chinh
cua phap luat vé dat dai va chua
c6 quy dinh diéu chinh phu hgp."

Quan trong hon, su khong dong
nhat vé khai niém nay gay ra kho
khan trong xac dinh chd thé cé
quyén st dung dat. Doanh nghiép
c6 von dau tu nude ngoai khong
dugc nhan chuyén nhugng quyén
sir dung dat tir t6 chirc, cd nhan
khdc ma chi dugc nhan chuyén
nhugng von dau tu la gid tri quyén
str dung dat theo quy dinh tai Diéu
39 Nghi dinh 43/2014/NP-CP3
Nhu da phan tich, trong vu viéc 21

% Theo khoan 6 Diéu 3 Luat Dau tu 2005, doanh nghiép c6 von dau tu nudc ngodi bao gdm doanh nghiép do nha du tu nudc ngoai thanh lap dé thuc
hién hoat dong dau tu tai Viét Nam; doanh nghiép Viét Nam do nha d4u tu nudc ngoai mua cd phan, sap nhap, mua lai.

10 Luat D4t dai 2013 (stra di, b6 sung ndm 2018), Diu 5(7)
" Khoan 27 Diéu 3 Luat D4t dai 2013: “T6 chiic kinh t€ bao gém doanh nghiép, hop tac x& va té chirc kinh t€ khdc theo quy dinh cta phép ludt vé dan su,

trir doanh nghiép c6 vén déu tv nude ngoai.”

2Pham Xuén Thang, ‘Hoan Thién Cac Quy Dinh Cua Luat D4t Dai Ndm 2013 Vé Doanh Nghiép C6 Von Dau Tu Nude Ngoai', Nghién ciu Ldp phap

(17/8/2020), <http://lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=210558> truy cap ngay 03/4/2023

13 Luat Dat dai 2013, Dieu 169(1)(b)
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|6 dat ding tén nguoi Trung Qudc
dPaNang, Congty S.S HP va Cong
ty V.N.H vira c6 thé dugc xéc dinh
la t6 chic kinh t€ ¢d von dau tu
nudc ngoai, vira c6 thé dugc xac
dinh la doanh nghiép cé von dau
tu nuwdc ngoai. Theo phap luat dat
dai, Cong ty S.S HD va Cong ty
V.N.H dugc xac dinh la cac doanh
nghiép ¢6 von dau tu nude ngoai,
dan dén hé qua khong dugc nhén
chuyén nhuong quyén st dung dat
tir mot cd nhan khac mot cach tu
do ma chi c6 quyén nhén chuyén
nhugng von dau tu. Theo phép luat
dau tu, Cong ty S.S HD va Cong ty
V.N.H duoc xac dinh 1a t0 chic
kinh t& c6 von dau tu nudc ngoai,
dan dén hai cong ty nay cé quyén
nhan chuyén nhuong quyén sir
dung d4t tir cd nhan can ctr diém
b khoan 1 Diéu 169 Luat Dat dai
2013.

Chinh vi bat cép trong viéc phan
loai td chirc kinh t€, t6 chirc kinh t&
6 von dau tu nudc ngoai va doanh
nghiép c6 von dau tu nudc ngoai
theo phap luat ddu tu va phép luét
dat dai da dan dén viéc xac dinh
chl thé cé quyén chuyén nhugng
quyén st dung dat khong co su
thong nhat.

Xoay quanh khai niém vé t6
chire kinh t&, t6 chirc kinh t& co
von dau tr nudc ngoai va doanh
nghiép ¢6 von dau tu nudc ngoai,
viéc xac dinh mét cong ty thudc
vao nhdm nao van con |a mot van
dé chua duoc giai quyét. To chic
kinh t& c6 von ddu tu nudc ngoai
la t0 chdc kinh t€, nhung doanh
nghiép c6 von dau tu nudc ngoai
lai khong phai la t6 chic kinh té
méac du doanh nghiép cé von dau
tuw nudc ngoai lai la t6 chirc kinh
t€ c6 von dau tu nude ngoai. Bén
canh do, quyén, nghia vu cua t6
chirc kinh té va doanh nghiép cé
von dau tu nudc ngoai trong phap
luat vé dat dai lai c6 nhirng su
khac biét nhat dinh.

14 | uat D4t dai 2013, Bidu 169(1)(c)(d)
s Luat D4t dai 2013, Didu 169(1)

Thit hai, d&t ra van dé vé su
bat cong trong quy dinh vé su
dung d4t dai d6i vai to chic kinh
té va doanh nghiép c6 von dau tu
nudc ngoai. Ngoai viéc dugc nhan
chuyén nhuong quyén st dung dat
tlr cd nhan, t6 chirc kinh té€ ¢ von
dau tu nudc ngoai con dugc nhan
chuyén quyén st dung dat thong
qua nhan tang cho va nhan thira
ké quyén st dung dat." Trong khi
do, hai quyén nay khong dugc dat
ra danh cho doanh nghiép cd von
dau tu nude ngoai. Dong thoi, néu
nhu t6 chdc kinh t€ dugc nhén
quyén str dung dat thong qua viéc
Nha nudc giao dat va thuc hién
cac quyén, nghia vu lién quan thi
doi vaoi doanh nghiép c6 von dau
tuw nudc ngoai, can phai thoa man
diéu kién vé muc dich, cu thé ¢ day
la viéec Nha nudc giao dat dé thuc
hién cac dv an dau tu xay dung
nha & dé ban hodc dé ban két hgp
cho thué.” Viéc quy dinh quyén
nhan chuyén quyén st dung dat
ctia t6 chirc kinh té rong hon va dé
dang hon so véi doanh nghiép cé
von dau tu nudce ngoai, tir ¢d nhiéu
céach thirc dé nhéan chuyén quyén
st dung dat hon cho dén viéc
dugc giao dat mot cach dé dang
hon. Van dé nay can duoc dat ra
va suy xét cong bang cho cac chu
thé€ nham bao vé quyén lgi tiép cén
dat dai cua doanh nghiép cé von
dau tu nudc ngoai, dong thoi tao
diéu kién dé thu hut céac nha dau
tu nudc ngoai.

4. Kién nghi

Tir hai van dé bat cap néu trén,
tac gia cho rang can phai dam bao
viéc str dung thuat ngir thdng nhat
gira phap luét vé dau tu va phap
luat vé dat dai bang mot trong ba
phuong an sau day:

Phuong an th nhat, néu quy
dinh t8 chtrc kinh t€ c6 von dau tu
nudc ngoai 1a mot chd thé str dung
dat thay cho doanh nghiép c6 von
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dau tu nudc ngoai thi can co su
tach bach va phan biét gira t6
chirc kinh té va t6 chirc kinh té c6
von dau tu nude ngoai. Tuy nhién,
vGi luén diém xac dinh t6 chirc kinh
té c6 von dau tu nude ngoai la to
chirc kinh t&, dé thay thé thuat ngir
doanh nghiép c6 von dau tu nudc
ngoai bang thuét ngir t6 chirc kinh
té ¢6 von dau tu nude ngoai, nha
lam luét can luvu y dén méi quan
hé gilra to chic kinh té va t6 chirc
kinh t& cd von dau tu nudc ngoai
dé tranh tinh trang chong chéo luat
ap dung.

Phuong én thr hai, néu khai
niém vé t6 chdc kinh t& c6 von
dau tuv nudc ngoai khong duoc
quy dinh trong phap luat vé dat dai
thi khai niém vé doanh nghiép cé
von dau tu nudc ngoai can quay
lai trong phap luat vé dau tu. Tuy
nhién, diéu nay sé vo tinh tao nén
su chong chéo vé khai niém giira
t6 chirc kinh t& c6 von du tu nude
ngoai va doanh nghiép cd von dau
tu nudc ngoai.

Phuong an thé ba, néu van gitr
céc khai niém vé “t6 chic kinh té
c6 von dau tu nudc ngoai” trong
phdp luat vé dau tu va “doanh
nghiép c6 von du tu nuwdc ngoai”
trong phap luat vé dat dai thi céc
quy dinh vé st dung dat giira céc
chl thé can c6 mot su cén bang
nhat dinh, khong qué thién léch
hodc cd su khac biét qua I6n giira
t6 chirc kinh té va doanh nghiép c6
von dau tu nudc ngoai.

Theo Du thao Luét Dat dai hién
hanh, nha lam luat da di theo
phuong an thir nhat, quy dinh t6
chirc kinh té cé von dau tu nudc
ngoai thay cho doanh nghiép c6
von dau tu nudc ngoai. V& mat
tich cuc, cach quy dinh nay da
giai quyét bat cap veé viéc co thé
bo s6t mot s6 chi thé khac. Dong
thoi tao su thong nhat gitra phap
luat vé dau tu va phap luat dat dai



vé cédch sir dung thuét ngir. Tuy nhién, to chic kinh
t€ c6 von dau tu nudc ngoai 1a td chic kinh t€ nén
viéc dp dung quy dinh can phai dugc xac dinh cu thé
dé han ché viéc xung dot trong ap dung quy dinh vi
vGi loai cha thé nay, ap dung quy dinh danh cho t6
chirc kinh t€ khong sai, nhung vi day la thuat ngir thay
thé cho doanh nghiép cé von dau tu nude ngoai nén
mat khac, van c6 thé dp dung cac quy dinh cta doanh
nghiép c6 von dau tu nude ngoai lén to chirc kinh té
¢6 von dau tu nude ngoai.

Vi hién nay Dy thao Luat D4t dai hién hanh di theo
phuong én quy dinh khai niém to chirc kinh té c6 von
dau tu nude ngoai thay cho khai niém doanh nghiép
c6 von dau tu nudc ngoai nén can co su tach bach
gilra t0 chirc kinh té va t6 chirc kinh t& c6 von du tu
nude ngoai vi day dugc xdc dinh 13 hai cha thé riéng
biét theo Dy thao Luat dat dai hién nay.

5. Tong két

Su thay d6i vé doanh nghiép c6 von dau tu nudc
ngoai & Luat Dau tu 2005 sang to chirc kinh té c6 von
dau tu nude ngoai & Luat Dau tu 2014 va Luat Dau
tw 2020 da cho thay su tién bo va bat kip véi su phat
trién cta nén kinh té thi truong lic bay gio trong phap
luat vé dau tu. Tuy nhién, su thay doi khong dugc
thuc hién mot cach triét dé khi phap luat vé dau tu
thay doi nhung phéap luét vé dat dai thi lai khong, dan
dén mot so bat cép trong viéc xac dinh chu thé ¢
quyén str dung dat. Bén canh dd, van dé vé su phan
biét trong quyén st dung dat giira cdc chu thé da trd
nén r6 rang. Xét dudi géc do an ninh qudc phong, cac
quy dinh vé quyén st dung d4t giira t6 chirc kinh té va
doanh nghiép c6 von dau tu nuwde ngoai trd nén hop
ly. Tuy nhién, xét vé mat phép Iy, nhiéu 16 héng van ton
tai, khong chi la ké ha lach luat ma con tao ra nhiéu
tranh cai trong viéc xac dinh quyén st dung dat va
quyén dirng tén trén gidy chirng nhan quyén st dung
dat cta nguoi nude ngoai tai Viét Nam. Chinh vi thé,
can thiét xem xét van dé déng nhat khai niém trong
phép luat vé dau tu va phap lut vé dat dai, bén canh
d6 1a quy dinh vé bao dam su binh dang trong diéu
kién tiép can dat dai ctia doanh nghiép cé von dau tu
nudc ngoai va té chirc kinh té. Tuy nhién, bén canh
viéc dong nhat cach st dung thuat ngir, cac quy dinh
van can duoc nghién ctu va lam rd hon dé tranh bat
cép trong viéc ap dung trén thuc té.

DANH MUC TAI LIEU THAM KHAO

Van ban phap luat

1. Luat D4u tu 2020;

2. Luat Doanh nghiép 2020;

3. Luat Dau tu 2014;

4. Luat Doanh nghiép 2014,

5. Luét Dat dai 2013, stra doi, bd sung ndm 2018;
6. Luat Dau tu 2005;

7. Nghi dinh 31/2021/ND-CP quy dinh chi tiét va
hudng dan thi hanh mot so diéu cua Luat Dau tu;

8. Nghi dinh 43/2014/ND-CP quy dinh chi tiét thi
hanh mot s6 diéu cua Luat Dat dai.

Nguon dién ta

1. Hoai Thu, ‘21 L6 D4t Ven Bién a Nang Bi Ngudi
Trung Quéc Ding Tén S& Hiru' Bdo Céng an Nhan dén
(20/9/2019)  <https://cand.com.vn/Ban-doc-cand/
Dat-vang-ven-bien-Da-Nang-dang-bi-thau-tom-boi-
nguoi-nuoc-ngoai-i536786/>

2. Pham Xuén Thang, ‘Hoan Thién Cac Quy Dinh
Cua Luat Dat Dai Nam 2013 Vé Doanh Nghiép Co
Von Dau Tu Nudc Ngoai' (17/8/2020) Nghién ciru
Lap phap <http:/lapphap.vn/Pages/tintuc/tinchitiet.
aspx?tintucid=210558>

Nhan xét

*Giang vién: TS. Nguyén Thi Thanh Xuén - Giang
vién Khoa Luat Kinh té, truong Pai hoc Kinh té - Luat
(DHQG TRHCM)

1. Vé phuong phap nghién citu:

Tac gia st dung phuong phap phan tich luét viét
dé phan tich luat thuc dinh, 1am rd céc khai niém can
nghién ctru.

2. Vé hinh thurc:

Tén muc, tiéu muc nén ghi ré noi dung hon, vi du
Muc 3 nén ghi r6 “Bat cap vé chid thé/ khai niém chu
thé..”

3. Vé néi dung

- Uu diém:

Bai viét da trinh bay mat cach hé thong ndi dung
nghién cttu gém: cac khai niém trong Luat Dau tu,
Luat Dat dai vé chl thé doanh nghiép c6 von dau tu
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nudc ngoai, to chirc kinh té, t0 chic kinh t€ c6 von
dau tu nudc ngoai. Trén co sd dd, chi ra su khong
thong nhat gitra céac luat va hé qua la nhirng bat cap
trong thuc hién phap luat vé quyén cua chi thé nay
trong viéc st dung dat. Bai viét c6 néu dinh hudng
stra bat cap nay trong Du thao Luat Dat dai.

- Diém cén cai thién:

+ Thit nhat, can cr Diéu 3 Luat Dat dai, pham vi diéu
chinh cta Luat Dat dai la “quy dinh quyén va nghia vu
cla nguoi st dung dat”. Do do, viéc xac dinh quyén
cua céac doanh nghiép trong vu viéc trén sé dugc xac
dinh theo Luét Dat dai.

+ Thir hai, Diéu 3 Luat Dat dai quy dinh “Trong Luat
nay, cac tir ngir dudi day dugc hiéu nhu sau..”. Vi
vay, khong thé st dung céch giai thich “t6 chic kinh
té” trong Luat Dat dai nhu trong céc luat khac. Luét
Dat dai tach doanh nghiép cé von dau tu nude ngoai
thanh chu thé riéng va doi xr khac biét véi to chic
kinh té bang cach quy dinh quyén va nghia vu khéac di.
Bai viét cén ra lai quan diém cho rang khong xac dinh
duoc doanh nghiép thudc t6 chic kinh té hay t6 chirc
kinh t&€ c6 von dau tu nude ngoai, hay doanh nghiép
c6 von dau tu nude ngoai.

+ Thi ba, vé bat cap thi 2, bai viét cho rang phan
biét doi x&r véi t6 chirc kinh t& ¢ von dau tu nude
ngoai la khéng cong bang. Quan diém nay mau thuan
vGi phan viét trén lién quan dén van dé an ninh quéc
phong.

*Luat su: Nguyen Thi Hoan - Luat su thanh vién
Cong ty Luat TNHH CNC Viét Nam (CNC Counsel)

1. Vé phuong phap nghién ciru:

Bai viét két hop gilra phuong phéap so sanh, phan
tich, luan khoa hoc va phuang phap luan thuc té.

2. Vé hinh thuc:

Phu hgp véi dac diém bai viét nghién ciru khoa hoc.
3. Vé néi dung

- Uu diém:

+ Bai viét tap trung vao trong tam da dat ra.

+ Ngon ngir suc tich, mach lac.
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- Diém can cai thién:

+ V@ tén bai viét va phan tom tat vu viéc: Tac gia dé
cép “Vu viéc 21 16 dat ding tén nguai Trung Quéc...",
“c6 21 16 dat ding tén nguoi Trung Qudc trén gidy
chitng nhan quyén st dung dat” la chua ding vé mat
phép ly. Bai &, theo quy dinh cua phap luat dat dai
thi ngudi nuée ngoai khéng dugc quyén nhan chuyén
nhugng quyén st dung dat tai Viét Nam. Do vay, khi
tham khao thong tin qua bao chi thi can déi chiéu véi
quy dinh cta phép luat va ngdn ngir phap ly dé co
céach dién dat phu hop, tranh sai vé n6i ham. Tac gia
cling c6 thé khai thac ndi dung nay dé luu y ngudi
doc trong qud trinh tim hi€u thong tin qua bdo chi,
céc trang mang xa hdi... Tac gia c6 thé tim hiéu thém
thong tin tai Thong cdo bdo chi sd 412/TB-STNMT
ngay 20/9/2019 clta S& Tai nguyén va Moi truong
thanh phd Da Nang thong tin chinh thic vé viéc Giay
chirng nhan quyén st dung dat cd lién quan dén yéu
t0 nudc ngoai.

+ V@ ndi dung bat cap: Tac gia co so sanh diéu kién
dé dugc nhan quyén st dung dat cda to chirc kinh
té la “rong hon va dé dang hon” so véi doanh nghiép
c6 von dau tu nudc ngoai, tir d6 kién nghi can “suy
xét céng bang cho cdc chd thé nham bao vé quyén loi
tiép can dat dai cua doanh nghiép c6 vén dau tv nudc
ngoai, dong thoi tao diéu kién dé thu hit cdc nha dau
tu nurde ngoai” 1a hai khién cudng. Bdi 1, moi chi thé
kinh t&€ c6 mot ddc thu nhat dinh, chua ké dic thu
riéng cla phap luat dat dai la phai vira bao vé tai san
cua qudc gia, dam bao qudc phong, an ninh, vira dam
bao moi truvong hoat dong dau tu, kinh doanh lanh
manh.

+ V& noi dung kién nghi: Cac kién nghi con chung
chung. Bai viét méi chi dua ra céc giai phap mang
tinh lva chon nhung chua thé hién dugc quan diém
cd nhan la giai phap nao nén/céan dugc ap dung, tir d6
lién hé vdi quy dinh hién hanh ciing nhu céc du thao
luat hién nay.

+ Bai viét nén két hop gitra Iy luan va vu viéc thuc
té duogc vién dan dé tir d6 dua ra nhan dinh viéc co
quan c6 tham quyén tai Da Nang xac dinh cac doanh
nghiép trén duoc nhan chuyén nhugng quyén st dung
dat va ding tén trén gidy chirng nhan la c6 ding vdi
quy dinh cua phap luat hay khong?



C6 thé ban chua biét

HOP DONG LAO DONG DIEN TU - NHONG QUY DINH MGI VE HOP DONG
CHO NGU01 SU DUNG LAO DONG VA NGUGI LAO DONG VIET NAM

Tran Héng Nhung (K22502) & Lé Anh Tuan (K22502C),
Sinh vién Truong Dai hoc Kinh té - Luat, PHQG-HCM

Nam bat duoc cdc lgi ich r6 rét cua viéc chuyén déi s6, cdc td chire hién nay dang theo du6i muc tiéu s hda di
liéu. Cu thé trong linh vurc lao déng, viéc st dung hop déng méu vdi it su diéu chinh d4 tao diéu kién thuén loi cho
viéc chuyén doi sang hop dong dién ti. Chinh vi 1€ d6, hop dong lao dong dién tir da ra doi nham dép (rng nhu céu
cua thoi dai va ndng cao tinh hiéu qua trong quan ly lao déng. Tuy dang duoc st dung phé bién, nhiing quy dinh
phap luat lién quan dén loai hop dong nay tai Viét Nam van con nhiéu diém bat cap can duoc diéu chinh.

Trong pham vi bai viét, nhém téc gia sé tap trung vao phan tich nhitng uu diém, han ché cua hop déng lao dong
dién tir ciing nhu dem dén cho ngudi doc nhitng théng tin lién quan dén quy dinh phap luat vé hop dong lao déng
dién tir tai Viét Nam, tir d6 dua ra nhitng kién nghi nham cG thé hoan thién hon phdp luat Viét Nam vé loai hop

ddng nay.

1. Téng quan vé hgp dong lao
dong dién tir

1.1. Mot s6 khai niém

Hop dong dién tir la hop dong
dugc thiét lap dudi dang thong
diép di liéu theo quy dinh cua Luat
Giao dich dién t&r 2005." Ngoai ra,
hop dong lao dong la su thda thuan
gitta nguoi lao déng? va nguoi
st dung lao dong® vé viéc lam cé
tra cong, tién luvong, diéu kién lao
dong, quyén va nghia vu ctia moi
bén trong quan hé lao dong.* Hién
tai, phap luat Viét Nam van chua
c6 quy dinh vé khai niém cta hgp
dong lao dong dién tr nhung bang
viéc két hop gitra Diéu 33 Luat Giao
dich dién t&r 2005 va biéu 13 B
luat Lao dong 2019, ta cd thé hinh
thanh mat khai niém hgp dong lao
dong dién tr 1a su thoa thuan bang
van ban dudi dang thong diép dir
liu gilta ngudi lao dong va nguoi
st dung lao dong vé viéc lam cé
tra cong, tién luong, diéu kién lao

dong, quyén va nghia vu ctia moi
bén trong quan hé lao dong.

Chir ky dién t&r duoc tao lap dudi
dang ttr, chit, s6, ky hiéu, &m thanh
hodc cac hinh thic khac bang
phuong tién dién tir gan lién hodc
két hgp mot céch 16 gic véi thong
diép dir liéu, c6 thé hiéu mot cach
don gian rang chit ky dién tir 1a mot
doan thong tin di kem véi dit liéu
dién t&r nham xac nhéan nguoi ky
thong diép di liéu va xac nhan su
chap thuan cta nguoi d6 doi véi ndi
dung thong diép dit liéu dugc ky.®

1.2. Dic diém

Cung vdi su tién bd va phat trién
cua khoa hoc cong nghé, hop dong
lao dong dién t&r dang Ia hinh thic
duoc lya chon phé bién gitta cac
cht thé tham gia khi giao két hop
dong lao dong. Trong pham vi vé
dac diém cua hop dong lao dong
dién t&, nhom tac gia sé di vao tim
hi€u & ba khia canh:

' Luét Giao dich dién tr 2005 stra dai, b6 sung ndm 2019, Diéu 33

Thir nhét, vé hinh thic thé hién,
néu nhu hgp déng lao dong truyén
thong dugc ky két thong qua van
ban gidy, dugc cac bén xac nhan
bang chir ky tay thi hgp dong lao
dong dién t& duoc céc chd thé
tham gia ky két thong qua cac van
ban dién t(r va dugc xac nhan bang
chir ky dién tu.

Thir hai, vé luat diéu chinh, ngoai
viéc tuan tha cac quy dinh chung
vé hop d6ng trong B9 luat Dan su
2015, hgp dong lao dong dién tir
con chiu sy diéu chinh cua phap
luat vé lao dong va phép luat vé
giao dich dién tc.

Thir ba, vé ddi twong, ngoai su
tham gia cua nguoi lao dong va
ngudi str dung lao dong, hop dong
lao dong dién tr con xudt hién
chd thé thtr ba 13 cac td chic, co
quan trung gian, day la cac co quan
chirng thuc chit ky dién tir va céc
nha cung cap dich vu mang. Cac
chd thé nay tham gia véi vai tro

2Cén clr theo khoan 1 Diéu 3 B luat Lao dong 2019 quy dinh: “Nguai lao dong la ngudi lam viéc cho ngudi sir dung lao dong theo thda thuén, dugc tra
Iwong va chiu sy quan ly, diéu hanh, gidm sat ctia ngudi st dung lao dong”.

3 Can ctr theo khoan 2 Diéu 3 Bo luat Lao dong 2019 quy dinh: “Ngudi sir dung lao dong la doanh nghiép, co quan, t6 chic, hop tac xa, ho gia dinh, cé
nhan c6 thué mudn, sir dung ngudi lao dong lam viéc cho minh theo thda thuén; truong hop ngudi st dung lao dong |a cé nhan thi phai ¢d nang luc
hanh vi dan sy day da”.

4 B0 luat Lao dong 2019, Diéu 13

5 Luat Giao dich dién t&r 2005, bigu 21(1)
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ho trg va dam bao viéc giao két va
thuc hién hgp dong lao dong dién
tlr. VGi nhitng dac diém trén, hop
dong lao dong dién t&r cd mot so
uu diém nhu sau:

(i) Kha nang ki két & bat ky dau
c6 két ndi internet, cac chu thé
tham gia c6 thé ky két hgp dong tir
moi nai trén thé gigi ma khong gap
trg ngai vé mat dia Iy nho vao viéc
hogp déng lao dong dién tir c6 hinh
thirc thé hién qua viéc tao lap bang
thong diép dit liéu.

(ii) St dung hgp dong lao dong
dién tu gitp tiét kiém thoi gian cho
t0 chirc. Ngoai viéc tiét kiém thoi
gian di chuyén cho ngudi lao dong,
céc doanh nghiép con cd thé tiét
kiém thoi gian bang cach tan dung
céc mau cd san va chir ky dién tu,
tlr 6 tao ra cac hop dong c6 thé st
dung cho nhiéu [an cho céc chi thé
khac nhau.®

(iii) Hop dong dién tir kho bi thay
ddi hon hop dong gidy nha vao cac
phan mém quan ly hgp déng nhu
FPT eContract hay VNPT eContract,
cac hanh dong thay d6i noi dung
nham muc dich xau cd thé bi phat
hién va canh bdo cho cac bén, tir
d6 dam bao tinh trung thuc cla
hop dong.

Bén canh d6, hop dong lao dong
dién t&r cling mang mot so han ché
nhat dinh, phan nay sé dugc nhdm
tac gia phan tich cu thé & noi dung
bén dudi.

2. Thyc tien khi ap dung quy
dinh phap luat vao doi song tai
Viét Nam hién nay

2.1. Thuc tién ap dung hop déng
lao dong dién tu

Hop dong lao dong dién ti lan
dau tién dugc ghi nhan cd gia tri
phdp ly twong duong hgp dong
lao dong bang van ban tai Diéu 14
BLLD vao ndm 2019 - thoi diém Bo
luat nay chinh thirc cé hiéu lyc thi
hanh. K& tir do, cac t6 chirc tai Viét
Nam d& bat dau ap dung hop dong
lao dong dién t& va nhan dugc
nhiéu loi ich nhu ho tro cac doanh
nghiép, t6 chic trong viéc t6i uu
hda quy trinh ky két hgp dong lao
dong, tiét kiém thoi gian va chi phi.
Mot vi du tiéu biéu trong viéc da
ap dung thanh cong hgp dong lao
dong dién tr ¢ thé ké dén Cong
ty TNHH mot thanh vién Thuong
mai TiKi - doanh nghiép da str dung
hop dong lao dong dién tir dau ndm
2022 va da nhan duoc nhiéu cai
thién trong quy trinh van hanh, bao
gom viéc tiét kiém duoc thoi gian
va chi phi do in an, chuyén phat.
Ngoai ra, viéc luu trir tai lieu ciing
dugc giam thi€u va quy trinh phé
duyét ciing dugc t6i vu hoa.’

Tuy nhién, viéc ap dung hgp
dong lao dong dién t&r vao thuc
tién cling gap rat nhiéu trg ngai.
Dudi goc do thuc tién, Cong Ty
TNHH Hé thdng thong tin FPT chi
ra rang, mac du 95% doanh nghiép
da dugc gidi thiéu vé hgp dong lao
dong dién t, ho van con e ngai vé
tinh hop phap, dam bao bao mat,
cting nhu kha nang linh hoat trong
viéc ap dung loai hgp dong nay vao
qua trinh hoat dong kinh doanh.
Bén canh dd, néu chir ky tay truyén
thong dugc thuc hién trén gidy,

dugc ky truc tiép va lubn di kem
vGi cha thé s hitu, nghta 1a chi ky
tay gan lién véi cha sd hitu vé mat
nhan dién va la nguoi duy nhét co
thé dung chir ky nay dé thuc hién
giao dich (khong ké dén trwong hop
bi gia chir ky), con chit ky s6 I3 bo
méat ma® duoc cung cap cho nguoi
st dung, la phan mém may tinh
khong hoan toan phu thugc tat ca
vao chu thé sd hitu, ndi cach khéc,
chi thé cd thé khong phai la nguoi
duy nhat c6 dugc mat ma cla chir
ky, gay anh hudng dén do tin cay
cua chir ky so trong qua trinh ky két
hop dong. Hon nira, viéc giao két
hop dong bang chir ky dién tlr gitra
nguoi lao dong va nguoi st dung
lao dong co6 thé xay ra nhirng rai
ro nhu sy 1€ thudc vao may tinh va
chuong trinh phan mém, bdi vi chir
ky dién t&r 1a mot chuong trinh phan
mém dién t&r, mudn kiém tra tinh
xdc thuc cda loai chir ky nay can
c6 may tinh va phan mém tuong
thich®, diéu nay dan dén khd khan
trong qud trinh kiém tra, xem xét
chir ky dién t& trong hgp déng lao
dong dién tr. M6t so Iy do dan dén
thuc trang nay co thé ké dén nhu:
su la 1am vé céc phuong tién méi
nhu chit ky dién t, thong diép di
liéu ddi véi céc ca nhan, 8 chic;
viéc chua nam r vé cac quy dinh
phap luat lién quan dén viéc giao
két hgp dong lao dong dién ti,
hodc viéc nguoi st dung lao dong
van nghiéng vé lya chon it phirc tap
hon la hgp d6ng truyén thong.

Ngoai ra, viéc ap dung chit ky s6
kha phtc tap va chira nhitng rui ro
tiem &n cho ngudi st dung bdi vi
hién nay, khong it ngudi dung chit

¢ Anjoom Anver, ‘PROS AND CONS OF E-CONTRACT’ Legallore blog, <https://www.legallore.info/post/pros-and-cons-of-e-contract> truy cap ngay

17/01/2023

7 Giang Nam, ‘Hop dong lao ddng dién td: Nhiéu tién Igi nhung van dé chirng’, Bdo ngudi lao déng (06/11/2022), <https://nld.com.vn/cong-doan/hop-
dong-lao-dong-dien-tu-nhieu-tien-loi-nhung-van-de-chung-20221105203733069.htm> truy cap ngay 16/01/2023

& Chir ky s6 dugc thiét 1ap dua vao cong nghé ma hda cong khai RSA. Moi don vi kinh doanh khi dugc cung cap va sir dung chir ky s& sé c6 mot khéa
cong khai (public key) va mét khoa bi mét (private key). Khoa bi mat (private key): mot b phan khong thé thiéu trong cap khéa khi tao chir ky sé. Khoa
bi mét thudc hé théng ma hoa khong doi xirng. Khda cong khai (public key): loai khda khdong thé thi€u trong cap khda khi ki€m tra chir ky s6. Khda cong
khai ndm trong hé thng ma khéng bi mat, va dugc tao nén bdi khda bi mat tuong (g trong cép khoa. Ngudi ky: chu thé cua thué bao sé dung khéa
bi mat d& dugc cung cép dé thuc hién ky s6 vao mot théng diép dir liéu dudi tén minh. Ngudi nhan: Té chirc, doanh nghiép hodc mét cé nhan sé nhan
dugc thong diép dir liéu da dugc ky s6 thong qua viéc st dung céc chirng thu s6 cla ngudi ky, kiém tra lai chir ky s6 & thong diép dir liéu nhan dugc.
Sau d6 mdi tiép tuc tién hanh céc hoat dong, giao dich lién quan. Ky s6: nguoi st dung dua khéa bi mat ca minh vao phan mém ty dong tao. Sau do,

gan chit ky s vao thong diép di liéu can ky.

° Dinh Huy, ‘C6 dugc str dung chir ky dién i khi giao két hgp dong lao dong khong?’, Thu vién Phap ludt (14/6/2022) <https://thuvienphapluat.vn/phap-lu-
at-doanh-nghiep/cau-hoi-thuong-gap/co-duoc-su-dung-chu-ky-dien-tu-khi-giao-ket-hop-dong-lao-dong-khong-2277 .html> truy cép ngay 20/01/2022
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ky sO con gap mot s6 van dé trong
viéc quan ly va str dung USB Token
(thiét bi lvu trir khoa ky), dan dén
ké gian c6 thé lgi dung d€ mao
danh cha thé hgp phap cua chit ky
s0 va str dung vao cac hoat dong
phi phédp.™ Duéi goc do phap ly thi
ttr khi Luat Giao dich dién t&r 2005
ra doi dén nay, Chinh pht chi méi
ban hanh Nghi dinh s6 130 quy dinh
chi tiét thi hanh Luét giao dich dién
tir vé chit ky s6 va dich vu chiing
thuc chi ky s6 dé hudng dan vé
chit ky so" va diéu kién dam bao
an toan cho cht ky dién t&r noéi
chung ma chua ban hanh nhitng
quy dinh cu thé vé tinh an toan
cua céc loai chir ky dién tir khac
nhu chit ky scan, chit ky hinh anh.
Ciing chinh vi thé nén khi nguai lao
dong va ngudi st dung lao dong
mudn di dén ky két hgp dong, néu
gap nhitng kho khan trong viéc st
dung chir ky s0 thi hai chu thé nay
sé it c6 co hdi chon mot loai chit ky
dién tr khéc vi chua c6 nhiéu quy
dinh dam bao an toan cho céc loai
chir ky nay, do d6 day ciing chinh
la mot trong nhitng bat cép vé mat
phép ly ma céc loai hgp dong dién
tlr n6i chung va hgp dong lao dong
dién tr ndi riéng gap phai hién nay.

T4t ca nhirng han ché trén déu
c6 do phirc tap cao, cac chl thé
tham gia muon giai quyét céc van
dé lién quan can su két hgp chat
ché gitra kj thuat, cong nghé va
van dé phap ly dé bao dam hap
dong lao dong dién tr duoc st
dung theo dung thoa thuan, gid tri
va muc dich ban dau cta céc bén.
Tom lai, hop dong lao dong dién tir
dang dan trg thanh xu hudng trong
cac doanh nghiép Viét Nam nhg
nhitng lgi ich ma né mang lai. Tuy
nhién, van con nhiéu thach thuc
va rao can can dugc giai quyét dé
thic day su tiép nhan rong rdi cla

phuong thic nay trong tuong lai,
gidp cac doanh nghiép nang cao
hiéu qua hoat dong va tan dung t6i
da lgi ich cta cong nghé.

2.2. Quy dinh phap luat Viét
Nam vé hop dong lao dong dién tir

Hién nay, phdp luat Viét Nam da
c6 nhiéu quy dinh lién quan dén
van dé giao két trong hogp doéng
lao dong dién tir. Tuy nhién, trong
pham vi phan ni dung nay, nhém
tac gia sé chi tap trung phan tich
hai nhém noi dung chinh: (i) Diéu
kién dé hgp dong lao dong dién tir
c6 hiéu lyc va (i) Nhitng quy dinh
cua phép luat xoay quanh chir ky
dién t. Khi nhac vé nhitng quy
dinh lién quan dén hgp dong ndi
chung va hgp dong lao dong dién
tlr n6i riéng, hau hét moi nquoi sé
quan tam dén van dé vé hiéu luc
hop dong va van dé vé hinh thic
giao két, day la Iy do nhom tac gia
chon phan tich hai ndi dung trén.

2.2.1. Diéu kién dé& hop déng lao
dong dién tur ¢6 hiéu luc

Vé co ban, hgp dong lao dong
dién t&r van phai tuan tha theo
nhitng nguyén tac chung cho moi
loai hgp d6ng giéng nhu nhirng hop
dong truyén théng thong thuong.
Tuy nhién, hgp dong lao dong
truyén thong va hop dong lao dong
dién tlr van co su khac biét vé diéu
kién giao két, ngoai dugc quy dinh
bai Bo luat Dan su 2015 va Bo luat
Lao dong 2019 gidng nhu hgp dong
lao dong truyén thong, hop dong
lao dong dién t&r con thudc pham vi
diéu chinh cua Luét Giao dich dién
tlr 2005, nho vao su bd sung cla
Luat Giao dich dién ttr 2005 da tao
ra nhitng khac biét gilra diéu kién
thuc hién giao két gira hai loai hop
dong nay.

Dau tién, doi véi mot sd hop

dong lao dong truyén thong c6 thé
duoc giao két bdi hai chi thé, tuy
nhién, hgp déng lao dong dién tu
can phai cd it nhat ba chd thé tham
gia giao hét hgp dong, mot trong
ba cd lién quan mat thiét véi hop
dong dién tr, d6 1a céc bén cung
cdp cac dich vu mang va co quan
chirng thuc chir ky dién tir. Bén thir
ba nay khong tham gia tryc tiép vao
qué trinh trao d6i, dam phan ma
nam vai tro dam bao gia tri phap ly
va tinh hiéu qua cho viéc thuc hién
giao két hgp dong lao dong dién tur.

Thi hai, ngoai cac ndi dung nhu
hop déng truyén thong, khi giao két
va thuc hién hgp dong dién tu, cac
bén cé quyén thda thuan vé yéu
cau ky thuat, ching thue, céc diéu
kién bao dam tinh toan ven, bao
mat cd lién quan dén hgp dong
dién tr d6."2 Nhirng thoa thuan nay
nham gidi quyét nhiing tranh chap,
van dé phat sinh cta hgp dong lao
dong dién ttr va duge cac bén thuc
hién ky cang trudce khi giao két hgp
dong. Cac yéu cau ky thuat, diéu
kién vé tinh an toan, bao mat cua
loai hgp dong nay bao gém thuyét
minh hé thong cong nghé thong
tin; thuyét minh phuwong én k§ thuat
vé giai phap cong nghé, quy trinh
van hanh va chirng thyc hgp dong
dién tr gom cd phuong én luwu trit,
bao dam tinh toan ven dit liéu cta
ching tlr dién tr, phuong én dinh
danh va ching thuc dién tir cua
céc bén lién quan dén hoat dong
chirng thuc hop dong dién tir theo
quy dinh cua phap luat, phuong én
tra cru hop dong dién tir da duoc
chirng thuc trén hé théng; phuong
an bao mat hé thong cung cap dich
vu chirng thuc hop dong dién td,
bao mat an toan thong tin khach
hang; phuong an kj thuat bao dam
duy tri va khac phuc hoat dong
chirng thuc hop dong dién tir khi

19 “C&n trong véi rti ro khi str dung chit ky s&, Bdo Dau tu, (31/8/2022) <https:/baodautu.vn/can-trong-voi-rui-ro-khi-su-dung-chu-ky-so-d172555.html>

truy cap ngay 20/01/2022

" Theo khodn 6 Diéu 3 Nghi dinh 130/2018/ND-CP quy dinh: “Chir ky s6 13 mdt dang chir ky dién t&r dugc tao ra bang sy bién d6i mot thong diép dir

,,,,,,

chinh xéc viéc bién déi néu trén dugc tao ra bang ding khéa bi mét twang ng véi khoa cong khai trong cling moét cap khéa cling nhu sy toan ven ni
dung cta théng diép dir liéu ké tir khi thuc hién viéc bién dai néu trén.”

12 Lu4t Giao dich dién tlr 2005, Diéu 35(3)
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c6 sy co xdy ra.”

Diém khac biét cudi cung la vé
mat hinh thirc, khi thuc hién giao
hét hop dong dién ti, cac bén
tham gia cé quyén thoa thuan su
dung phuong tién dién tG' trong
giao két va thuc hién hgp dong.™
Day ciing la khéc biét 16n nhat gilra
hop déng lao dong dién ti va hop
dong lao dong truyén thong khi
cac phuong tién dién t&r nhu chir
ky dién tt, dién thoai, may tinh,
internet dugc van dung vao viéc
thuc hién giao két hgp dong.

2.2.2. Quy dinh vé chir ky dién tir

Hién nay, hop dong lao dong
dién tr o nhitng loai chir ky dién
tlr thong dung nhu sau: chit ky
scan, chit ky s, chit ky hinh anh.
Trong dd, nhém tac gia sé dua ra
va phan tich nhitng quy dinh vé
chir ky s, bdi day la loai chir ky
dugc st dung phé bién va duoc
céc bén lua chon dé ky két nhiéu
bdi nhirng tién ich von cé cua no,
cu thé chir ky so |a thiét bi dam
bao t6t, an toan va chinh xac tinh
bao mét, toan ven dir liéu va la
béng chirng cho cac cha thé vé noi
dung d4 ky két, ngoai ra chit ky so
dugc bao méat bang mat khau goi
la ma PIN', gip cho cdc ca nhan
hay co quan t6 chic hai long véi
cac giao dich dién tir ctia minh."”

Cdn ctr vao Diéu 9 Nghi dinh
130/2018/ND-CP, chir ky so trong
hgp dong lao dong dién tir can dap
(rng dugc nhirng diéu kién sau day:

Thir nhat, chit ky so dugc tao ra
trong thoi gian ching thu sd' c6

hiéu luc va kiém tra duoc bang khoa
c6ng khai ghi trén ching thu s6 do.
Do vay, néu doanh nghiép mudn ¢
chir ky s0, doanh nghiép can phai
dang ky chirng thu s6 trude va sau
khi c6 chir ky so thi cha thé tham
gia méi c6 thé dp dung céc quy
dinh va ndi dung lién quan dén hop
dong lao dong dién tu.

Thir hai, chit ky so dugc tao ra
bang viéc s dung khdéa bi mat
tuwong ng véi khoa cong khai ghi
trén chirng thu s6 do mot trong céc
t6 chirc sau day cap: To chirc cung
cap dich vu ching thuc chir ky so
quoc gia; To chirc cung cap dich vu
chirng thuc chir ky sd chuyén dung
Chinh phut; T6 chirc cung cap dich
vu chirng thuc chir ky s6 cong cong;
T6 chirc cung cédp dich vu ching
thuc chir ky s6 chuyén dung cla
céc co quan, t6 chirc dugc cap gidy
chirng nhan da diéu kién dam bao
an toan cho chit ky s6 chuyén dung
dugc quy dinh tai Diéu 40 cua Nghi
dinh nay™.

Th ba, khéa bi mat chi thudc
su kiém soat cua ngudai ky tai thoi
diém ky. Diéu nay c6 nghia la khoa
bi mat chi dugc truy cap hop phéap
néu dugc su cho phép cua nguai ky
tai thoi diém ky, va moi quyén han
thudc vé khoa bi mét sé dugc ngui
ky tai thoi diém ky quyét dinh.

Trong hgp dong néi chung va
hop dong lao dong dién tu noi
riéng, chic nang xac thuc la rat
quan trong, bdi vi dé c6 thé han ché
nhitng rti ro déng ti€c anh hudng
dén quyén lgi cua minh, ca nguoi
lao dng va ngudi str dung lao dong

can phai tién hanh céc bién phap
can thiét dé kiém chirng mirc do
tin cay ca mot chir ky dién tir cua
hop dong lao dong dién tir trude khi
chap nhan chir ky dién t&r do, chinh
vi thé nhiing quy dinh trén vé chir
ky dién ti trong qua trinh giao két
hop d6ng dét ra la vo cling can thiét
dé dam bdo tinh an toan va cu thé
cho hgp déng lao dong dién tu, déc
biét la trong bdi canh hién nay, khi
cdc giao dich dién t&r dugc tu dong
hda va hé thong ky thuét, cong nghé
vé giao dich dién tu dé bi stra doi,
thi nhirng quy dinh &y lai cang quan
trong hon bao gio hét.

3. Binh luan, kién nghi

3.1. Van dé can luu y khi giao
két hop dong lao dong dién tu

Hop dong lao dong dién tu la
su thoa thuén gitra nguoi lao dong
va nguoi sir dung lao dong, chinh
vi thé trong khi giao két hgp dong
lao dong dién t, can luu y nhitng
diém dac biét dé tranh xay ra sai
sot, tranh chép trong qua trinh giao
két hgp dong:

Thi nhét, trude khi giao két hgp
dong lao dong dién tlr, nguoi str
dung lao doéng cé nghia vu cung
cdp thong tin cho nguai lao dong
vé cong viéc, dia diém lam viéc,
diéu kién lam viéc, thoi gio lam
viéc, thoi gio nghi ngoi, an toan lao
dong, vé sinh lao ddng, tién luang,
hinh thic tra luvong, bao hiém xa
hoi, bao hiém y t&, quy dinh vé bao
vé bi mat kinh doanh, bi mat cong
nghé va van dé khac lién quan truc
tiép dén viéc giao két hgp dong lao

13 Nghi dinh s& 85/2021/ND-CP sira ddi, bd sung mét s6 diéu Nghi Dinh s6 52/2013/ND-CP ngay 16 thang 5 ndm 2013 ctia Chinh phi vé thuong mai

dién tw, Digu 1(22)(b)

14 Luat Giao dich dién tlr 2005, Diéu 4(10) quy dinh: “Phuong tién dién tir 1a phuong tién hoat dong dua trén cong nghé dién, dién tk, ki thuat sg, tir tinh,
truyén dan khong day, quang hoc, dién tir hodc cong nghé tuong tu”.

15 Luét Giao dich dién tir 2005, Diéu 35(1)

16 M3 PIN 3 viét tat cda cum tir Personal Identification Number, ddy 12 ma s dinh danh cda ca nhan dé xac nhan quyén truy cép vao mot hé thdng nao
d6, ma PIN dugc st dung trong khéa bao mét chir ky so dé ting thém do an toan va tin cy cho chi ky s&
7'Tang cudng str dung chit ky s6 phuc vu trong cac co quan nha nudc’, Cuc ching thuc s6 va bao mat thong tin - Ban co yéu Chinh phd (31/10/2022),

<https://ca.gov.vn/web/guest/-/tang-cuong-su-dung-chu-ky-so-phuc-vu-cche-trong-cac-co-quan-ang-nha-nuoc> truy cap ngay 25/01/2022
18 Theo khoan 7 Diéu 3 Nghi dinh 130/2018/ND-CP, chirng thu s6 1a mgt dang ching thu dién ti do t8 chirc cung cép dich vu ching thuc chir ky s6 cép
nham cung cap théng tin dinh danh cho khéa cong khai clia mét co quan, t6 chirc, cé nhan, tir d6 xac nhéan co quan, t6 chic, cé nhan 1a ngudi ky chir

ky s6 béng viéc stir dung khéa bi mat tuong ting

19 Nghi dinh 130/2018/ND-CP Diéu 40: “Diéu kién cap gidy chirng nhan du diéu kién dam bao an toan cho chir ky s6 chuyén dung:
1. C6 gidy ching nhén dang ky hoat dong cuda 6 chirc cung cap dich vu chirng thuc chir ky sé chuyén dung.
2. Dap tng céc diéu kién vé nhan su, ki thuat quy dinh tai cac khoan 3 va 4 Diéu 13 Nghij dinh nay
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dong ma nguai lao dong yéu cau. Nguoi lao dong phai
cung cap thong tin cho ngudi sir dung lao dong vé ho
tén, tudi, giGi tinh, noi cu trd, trinh do hoc van, trinh do
ky nang nghé, tinh trang strc khoé va van dé khac lién
quan tryc tiép dén viéc giao két hgp dong lao dong ma
nguoi sir dung lao dong yéu cau.?

Thir hai, khi giao két hop d6ng lao dong dién tr
cting nhu nhirng hop dong khéc, ca nguoi lao dong va
nguoi st dung lao dong céan tim kiém nhirng d6i tac
dang tin cay, c6 da uy tin, ndng luc, kinh nghiém dé tién
deén viéc ky két hop dong.

Hon nita, cac chl thé tham gia can kiém tra ki noi
dung hop dong da day du thong tin hay chua, thong tin
da chinh xac va chat ché hay chua; dong thoi, nguoi
lao déng va nguai str dung lao dong can nam nhiing
kién thirc nhat dinh vé viéc hgp dong lao dong dién tu,
tim hiéu trudc nhitng ndi dung minh sé ky két dé giam
thi€u rdi ro.

T nhitng van dé luu y nhu trén, theo quan diém cda
nhom tac gia, nguoi lao gilp tdng sw minh bach va dam
bao an toan cho viéc giao két hgp dong lao dong.

Thit ba, nhu & phan thuc tién da trinh bay, tir khi
Luat Giao dich dién t&r 2005 ra doi dén nay, Chinh pha
chi méi ban hanh Nghi dinh sd 130 quy dinh chi tiét
thi hanh Luat giao dich dién t&r vé chir ky so va dich
vu ching thuc chir ky s6 dé hudng dan vé chir ky so
va diéu kién dam bdo an toan cho chir ky dién t&r n6i
chung ma chua ban hanh nhiing quy dinh cu thé vé tinh
an toan cua cdc loai chir ky dién t&r khac nhu chir ky
scan, chir ky hinh anh.2" Chinh vi thé nhom téc gia dé
xuat viéc bd sung thém nhitng quy dinh lién quan dén
cac loai chit ky dién t&r khac nhu chit ky scan hay chir
ky hinh dnh vé dinh nghia va céc loai hinh khac nhau
cua cac loai chir ky nay, vé trach nhiém cuda céac bén
lién quan, vé tiéu chudn bao mat va an toan, vé quy trinh
xac thuc va kiém tra, cudi cuing la vé thong tin ky thuat.

4. Két luan

Tom lai, trude su doi méi va phat trién khong ngirng
cua khoa hoc cong nghé nhu hién nay, sy ra doi va
phat trién cta hgp dong dién t&r n6i chung va hop dong
lao dong dién t&r ndi riéng 1a mot hé qua tat yéu cua
tién trinh hoa nhap. Chinh vi thé, nhdm téc gia tin rang
phép luat Viét Nam can khong ngirng cai tién va hoan
thién nhirng diéu luét, quy dinh lién quan dén hop déng
lao dong dién t&r nham bao vé quyén va lgi ich cho ca
ngudi lao dong va nguai sir dung lao dong. Nhitng su
cai thién lién quan dén loai hgp d6ng nay sé tao diéu
kién dé xay dung mat thi truong lao dong phat trién,

2 B¢ luat Lao dong 2019, Diéu 16(2)

g6p phan rat ngan qua trinh ky két hop dong nhung van
dam bao duoc chat lugng cta hop dong lao dong dién
tr, dong thoi, gidp phap luat Viét Nam tiém can hon véi
tién trinh phat trién cta cong nghé hién tai.
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C6 thé ban chua biét

CHINH SACH TANG MANH THUE TIEU THY DAC BIET D01 VGl
THUOC LA TRUYEN THONG O THAI LAN VA PHILIPPINES
- DE XUAT CHO VIET NAM

Tran Nhat Phi Nhung (K215021101) & Lé Thi Kim Ngan (K215022242)
Sinh vién truong Dai hoc Kinh té - Luét, PHQG-HCM

Trong khi thudc Id dién tir 1a mét san pham mdi ndi dugc st dung réng réi trong vai thap ky tro lai day, thi
thudc l4 truyén théng da ton tai trong hang thé ky. Mot méat hang vdi nhiéu méi nguy hai nhu thudc I4 truyén théng
nhung lai ton tai trong khoang thoi gian dai nhu vay, nguyén do la ¢ Viét Nam cé gia ban thudc l4 truyén théng
ré dan dén viéc gid ca sé khdng phai la rao can déi vdi gidi tré trong viéc hdt thudc. Nhém téc gia thiét nghi dd
dén lic Nha nude can can thiép va thay doi mic gid cda thudc Ia truyén thong nham han ché'tinh trang hat thude
cta nguoi dan ndi chung va gidi tré néi riéng. O cdc nude nhu Théi Lan va Philippines da lam tuong d6i hiéu qua
diéu nay théng qua viéc ting thué tiéu thu dac biét d6i véi mat hang thudc 14 truyén théng nham tao ra rao can
V€ gid ca, dan dan loai bo thoi quen hut thube cua ngudi dan. Theo hudng do, bai viét nay nhém tdc gia sé tap
trung vao phén tich cdch van hanh va trién khai cta chinh sédch thué tiéu thu dic biét déi véi mat hang thudc ld
truyén thong & Thai Lan va Philippines, tir d6 rdt ra nhiing kinh nghiém ma Viét Nam c4n hoc hoi dé han ché'tinh
trang hdt thuéc Id truyén théng mét céch tran lan nhu hién nay.

Tir khod: Thudc l4 truyén thong, thué tiéu thu ddc biét.

While electronic cigarettes are relatively new products that have been widely used for the last few decades,
traditional cigarettes have existed for centuries. The explanation for such long-time existence is that the price
of traditional cigarettes in Vietnam is cheap, which means that the price is not a barrier for young people in
smoking. The authors believe that it is the time for the Goverment to intervene and reform the price mechanism
of traditional cigarettes to restrict the population in general and young people in particular in smoking. Countries
such as Thailand and the Philippines have done this well by increasing consumption taxes on traditional
cigarettes to create price barriers, gradually eliminating people’s smoking habits. In this article, the authors
focus on analyzing the operation and implementation of the consumption tax policy on traditional cigarettes
in these countries, and giving some experiences that Vietnam needs to apply to restrict the widespread use of
traditional cigarettes.

Keywords: Traditional cigarette; special consumption tax.

1. Ly luan chung vé thué tiéu
thu dac biét doi véi mat hang
thudc la truyén thong

1.1. Khai quat vé thué tiéu thu
dac biét

Trén thi trwong cé nhirng loai
hang hod can thiét cho nhu cau
hang ngay cua con ngudi nhu
lrong thuc, thuc pham, thudc
chira bénh... nhung ciing c6 nhitng
hang hoa, dich vu dugc danh gia la
khong that sy can thiét, mang tinh

xa xi va anh hudng tiéu cuc dén
moi truong, strc khoé nhu thudc 14,
tau bay, du thuyén,.. Chinh vi vay,
Nha nudc dd ban hanh thué tiéu
thu déc biét ddi véi nhitng hang
hod, dich vu nay dé hudng dan
nguoi dan tiéu dung mot cach hop
ly, tiét kiém hon.

Can cir theo Luat Thué tiéu
thu dac hiét 2008 (stra ddi, bo
sung nam 2014, 2016, 2022) va
Nghi dinh 108/2015/Nb-CP ngay
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28/10/2015 cta Chinh phu quy
dinh chi tiét va hudng dan thi hanh
mot s6 diéu cla Luét Thué tiéu thu
dac biét va Luat stra doi, b sung
mot s6 diéu cla Luat Thué tiéu thu
d&c biét thi cé thé hiéu thué tiéu
thu ddc biét 1a mot loai thué gian
thu, thu truc ti€p vao hanh vi san
xuat, nhap khau céc loai hang hoa
thudc dién chiu thué tiéu thu dac
biét va hanh vi kinh doanh céc dich
vu thudc dién chiu thué tiéu thu



dac biét theo quy dinh."

Nhu véy, thué tiéu thu déc biét
da va dang la mot phan quan trong
trong hé thong thué cua Viét Nam.
Thué nay khong chi déng gop vao
ngan sach nha nuéc ma con c6 vai
tro quan trong trong viéc kiém ché
str dung céc san pham c6 hai dén
strc khoe, méi truong va an ninh
qudc phong. Tuy nhién, dé dam
bao tinh minh bach va cong bang
trong thu thug, can c6 su giam sat,
kiém soat chit ché tir cac co quan
chirc nang, cling nhu nang cao
nhén thic cla nguoi dan vé tam
quan trong cla viéc dong gop thué
doi vdi su phat trién cua dat nudc.

1.2. Khai quat vé thuéc Ia truyén
thong

Thudc 14 truyén théng la mot
san pham dugc san xuat tir 14 cua
mot s6 loai cay trong ho Nicotiana
nhu cay thudc la Virginia, Burley,
Oriental va nhiéu loai cdy khac,
ham chita mét luvgng nicotine -
mot chat kich thich than kinh gay
nghién, cung véi céc chat doc hai
khac nhu tar, carbon monoxide,...2

Su khéc nhau co ban giira thuéc
|a dién t(r va thuoc 14 truyén thong
la nicotine st dung trong thudc
la dién tr duoc chiét xuat tir cay
thudc 1a va duoc thanh loc trude
khi str dung. Do vay, hit thudc la
dién t&r hay hat thudc 14 truyén
thong déu cd hai dén strc khoe.

Mat khéc, lwgng tiéu thu thudc
la truyén thong van rong rai hon
thudc 1a dién t&r tai Viét Nam do
nhiéu yéu t0 nhu gia cua thudc la
truyén thong thap hon nhiéu so vdi
thudc |a dién tk, do thdi quen st

dung thudc 14 truyén thong va do
thudc 1a dién t&r chura duge phéan
phoi rong réi tai cac clra hang va
siéu thi & Viét Nam. Dan ching
nhu theo bdo cdo cua To chic Y
t8 Thé gi6i (WHO) ndm 2020, ty
|é ngudi sir dung thudc la truyén
thong trén toan cau la khoang 15%,
trong khi ty Ié nguai st dung thudc
la dién tr chi chiém khoang 1%.3

1.3. Moi tuong quan giita thué
tiéu thu dac biét va thuéc Ia truyén
thong

Hién nay, & Viét Nam thuoc 14
truyén thdng nam trong ddi tuwong
chiu thué tiéu thu d&c biét can ctr
theo diém a khoan 1 Diéu 2 Luat
Thué tiéu thu dac biét 2008 (stra
ddi, b6 sungndm 2014,2016,2022)
vi day la loai hang hoa khong that
su can thiét cho nhu cau tiéu dung
hang ngay cua con ngudi. Viéc st
dung thudc 1a truyén théng gay
anh hudng nghiém trong dén st
khoé, kéo theo d¢ la nhitng té nan
tlr viéc hat thude khong lam chu
dugc hanh vi, nhan thic dan dén
tai nan giao thong, quay roi trat tu
cbng cong,..Theo nghién clru cua
mot Thac si chuyén nganh tam ly
hoc, viéc hit thudc 14 chiém ty lé
3% trong tong s6 hoc sinh Ha Noi
vi pham céc hanh vi léch chuan.*

Trén co sG moi twong quan gilra
thué tiéu thu dac biét va thudc 14
truyén thng ke trén, nhom téc gia
sé hudng t6i phan tich 02 ndi dung
chinh:

(i) Chinh sach thué tiéu thu déc
biét d6i vdi thudc 14 truyén thong &
Philippines va Thai Lan,

(i) Viéc thuc thi chinh sach

' Dai hoc Luat TP. H6 Chi Minh, Gido trinh Luat Thué&, NXB.Hong Dirc - Hoi Luat gia Viét Nam
2 BUi Thi Ngoc Han, ‘Nhirng diéu cén biét vé thudc |&' Bénh vién Nhan ddn 115, xem thém tai <https://benhvien115.com.vn/tin-tuc-va-hoat dong/
nhung-dieu-can-biet-ve-thuoc-la/20220815020557766#:~:text=Thudc%2014%2014%20s4dn%20pham,|20%20hoc%20cdc%20dang%20khac> truy cép

thué tiéu thu ddc biét d6i vdi thude
la truyén thong & Viét Nam va mot
s0 bai hoc kinh nghiém.

2. Chinh sach thué tiéu thu dac
biét doi véi thuoc la truyén thong
6 Philippines va Thai Lan

Nhom tiéc gia lwa chon
Philippines va Thai Lan lam cdac vi
du dién hinh dé Viét Nam hoc hoi
kinh nghiém thay vi céc qudc gia
khac bdi nhitng nguyén nhén sau
day:

(i) Trude day, khi chua ap dung
cai cach thué thudc |, Thai Lan va
Philippines dugc danh gia la hai
qudc gia c6 ty |é thudc 14 cao® gay
anh hudng nghiém trong dén sic
khoe cong dong - tuong tu Vi
thuc trang cda Viét Nam hién nay;

(i) Philippines &p dung phuong
thirc danh thué tuyét doi®; con Thai
Lan dp dung phuong thirc thué
theo ty Ié phan tram (trudc ndam
2017) ké tir ndm 2017 tr6 di 4p
dung phuong thirc thué hon hop.”
Theo d6, du c6 sy khac nhau trong
cach thic danh thué nhung hai
qudc gia nay van nhan dugc nhiéu
két qua tot. Nho d6, sé ¢ cung cap
nguodn thong tin da dang dé tim ra
cho Viét Nam mét cach thirc danh
thué phu hop va hiéu qua;

(iii) Philippines va Théi Lan
duogc danh gia la hai quoc gia
thanh cong? trong viéc xay dung
co cau thué duoc don gian hoa,
murc thué dugc diéu chinh téng
dan giup dé dang du doan duoc
mirc thu ngan sach cua chinh pha
va tao ra mot hé thong thué cén
bang hon véi nhitng thanh tich cu
thé: san lugng tiéu thu thudc 14

ngay 18/4/2023.

376 chirc Y t€ Thé gigi (WHO). WHO global report on trends in prevalence of tobacco use 2000-2025: second edition. Geneva: WHO; 2018

4 Ngé Thi Hong Anh, ‘Hanh vi cia ngudi chai Lo D& ¢ Ha Noi’ (2017), Vién Han Iam Khoa hoc xa hoi Viét Nam, truy cap ngay 01/5/2023

5 D6 Thi My Dung, 'Phong, chdng thudc |a - Kinh nghiém tir Thdi Lan" Tap chi Ly ludn chinh tri, s6 538, thang 12/2020, truy cép ngay 23/4/2023.

6 L& Thi Thu, Nguyén Hanh Nguyén, “Lgi ich cla téng thué thudc |4 - kinh nghiém & mgt s6 qudc gia trén thé gidi va bai hoc dai véi Viét Nam”, Tap chi
Nghién ctru Lap phap, 24/02/2023), http:/lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=211570, truy cap ngay 10/03/2023.

7 L& Thi Thu, Nguyén Hanh Nguyén, tidd

& Cong ty TNHH PwC (Viét Nam), Cong ty TNHH PricewaterhouseCoopers WMS Bangkok, “Nghién cttu vé hé thong thué tiéu thy dac biét” (08/11/2022),

truy cap ngay 10/03/2023
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va ty lé ngudi hat thudc giam, gia
tang nguon thu cho ngén sach nha
nudc; dac biét nhat la khong tiép
strc cho budn lau thudc 1a phat
trién.

2.1. Chinh sach thué thu dac
biét déi vdi thuéc Ia truyén thong
d Philippines

Philippines la mot trong cac
qudc gia gia nhap va thuc hién
phé chuan cong wéc FCTC (Cong
wéc Khung vé Kiém soat Thudc
|a cta T6 chic y té thé gidi) cla
WTO vao ngay 06/6/2005, qudc
gia nay ciing tuan theo Atlas vé
Phong, chéng tac hai thudc 1a khu
vuc ASEAN nam 2018, Philippines
ap dung thué tiéu thu ddc biét véi
thudc la theo hinh thirc tuyét doi.°
Theo do, thué tuyét dai la loai thué
ma Chinh phu sé thu mot khoan
tién thué nhat dinh trén moi don vi
cua san pham nhu theo bao thudc
la, theo khdi luwong, theo tut, theo
diéu. Trong giai doan 1997 - 2012,
thué thudc a tai Philippines dugc
ap dung 4 nhom véi cac mic thué
khac nhau, dao dong tlr 2,72 peso
tGi 28,3 peso' cho mat bao thudc
la"", mirc gia nay trén thuc té chi
mang tinh tuong doi vi né con phu
thudc vao mirc gia ban cu thé cua
trng san pham. Hé thong thué
nhiéu tang véi mic thué thap (mot
s0 thuong hiéu chiu mic thué thap
hon 1/10 mtrc thué trén moi gdi so
véi céc thuong hiéu khéc) da khién
cho gid thudc |4 & Philippines trong
giai doan d6 thudc hang thap nhat
trén thé gidi va cac nhan hiéu ban
chay nhat trong nudc duoc danh
gia la nhitng nhan hiéu ré nhat
trong tat ca cac quoc gia ASEAN'™,
Trong khi dé thu nhap binh quan

9 L& Thi Thu, Nguyén Hanh Nguyén, tidd

dau nguoi tai Philippines ngay
cang tang dan dén sirc mua thudc
la ciing tang.

Theo thdng ké, ty 1é st dung
thudc la & Philippines trudc nam
2012 & mic cao vdi 28,3% ngudi
trudng thanh ht thudce 1a. Ty € hit
thudc 1a & nam gidi 1én t6i 47,7%
chiém gan mot nira s6 nam gidi &
do tudi trwdng thanh va ty Ié hat
thudc la & nir gi6i cling chiém téi
9% (n&m 2009). Ty I& hit thusc 14 &
thanh thiéu nién 13 -15 tudi 12 8,9%
(ndm 2011).3

Nham giam b6t ty Ié hat thudc,
nam 2012, Philippines [an d4u tién
thdng qua Dao luat Thué Sin (Sin
Tax Act), chuyén c4u tric thué bac
4 xudng con bac 2 va tdng manh
thué suat déu dan qua céc nam
tr 2013 - 2016 dé tién tGi con
mot mirc thué chung 30 Peso/bao
thudc (khoang 0,75 do la M§) vao
2017. Theo do6, két qua thu duogc
sau cai cach, ty trong thué tiéu thu
ddc biét trén mot bao thudc |4 tang
tlr 108% lén 341% vao nam 2013
dong thai san lugng thudc 1 duoc
tiéu thu da gidm dang ké." Tir ndam
2017 tré di, Philippines chinh thic
chuyén sang dp dung hé thong
thué tuyét doi mot bac doi vdi
thudc 14, thué suat tiép tuc tang
déu qua moi nam (dv kién la tang
4%), dat mirc dat mirc 65 peso/
bao vao ndm 2023. Theo quy dinh
cta Luét Cai cach thué nam 2012
cua Philippines, mirc thué tiép tuc
diéu chinh tdng moi ndm 5% tir
nam 2023."* Nho nhirng no luc nay
da san lugng tiéu thu trong nudc,
giai doan 2012 - 2013, giam tlr
5,76 ty bao thudc xudng con 4,97
ty bao; tiéu thu thudc la binh quéan

19 Peso (hay con goi la piso) la don v tién té cta Philippines

1 Lé Thi Thu, Nguyén Hanh Nguyén, tldd.

dau nguoi cling theo d6 ma giam
1.304 diéu (ndam 2015) xudng 874
diéu (ndm 2020).'® Ngoai ra, theo
s0 liéu khao sét tinh hinh str dung
thudc 1a ¢ ngudi trudng thanh tai
Philippines nam 2009 va nam 2013
(Philippines GATS 2009 va 2013)
cho thay, ty & hat thudc 1a trong
s0 nguai Philippines truwdng thanh
da giam tir 29,7% (2009) xudng
23,8% (2015). Ty & hit thudc 14
trong nhom thiéu nién (13-15 tudi)
giam tlr 6,8% xudng con 5,5% trong
cung ky. Cung véi d6, ngan sach
chinh phu tang gap doi trong vong
1 nam, tir 680 triéu USD (2012) 1én
1,66 USD (2013) va tiép tuc téng
|én 2,8 ty USD vao nam 2020."

2.2. Chinh sach thué thu daic
biét doi vai thuéc Ia truyén théng
0 Thai Lan

Theo ATLAS vé Phong, chdng
tac hai thude 1a khu vuc ASEAN
nam 2018, trong nhiing nam tu
1993 dén 2016, Thai Lan ap dung
hé thong thué tiéu thu déc biét doi
vGi thudc 14 theo ty |é phan tram
tinh trén gid bu6n.® Ty Ié thué suat
thué tiéu thu dac biét cua Thai
Lan lién tuc téng trong hai thap ky
qua. Nam 1992, ty Ié thué doi vdi
thudc & dugc an dinh la 55%, sau
d6 tang 1én 1an lugt 60%, 62%, 68%
va 70% vao ndam 1993, 1995, 1996
va 1997. K& tir khi phé chuén FCTC
cua WHO vao nam 2004, thué suat
tiéu thu dac biét tang lén 79% vao
nam 2006; 85% vao nam 2009; dén
nam 2016 cham muc 90%.

Viéc danh thué thudc |4 cao va
tang thué sut lién tuc dé phu hop
vGi trng giai doan da dem lai két
qua ngoai mong dgi, trong nhing
ndm 1992 - 2007, ty |é nqudi

12 Cong ty TNHH PwC (Viét Nam), Cong ty TNHH PricewaterhouseCoopers WMS Bangkok, ‘Nghién cttu vé hé thong thué tiéu thu d&c biét’ (08/11/2022),

truy cép ngay 10/03/2023

3B0 Y t&, WHO, HealthBridge (2018), Hoi dap vé thué thudc |4 tai Viét Nam.
' Jo-Ann Diosana, ‘Tang thué thudc Ia: Kinh nghiém cta Philippines’ (ResearchGate, 2020)

5 The ASEAN Tobacco Atlas 2021

16 L& Thj Thu, Nguyén Hanh Nguyén, tidd.
17 Lé Thj Thu, Nguyén Hanh Nguyén, tldd.
18 | Thj Thu, Nguyén Hanh Nguyén, tldd.

46 | Practice Makes Perfect



trudng thanh hat thude ¢ Thai Lan
giam dang ké tir 32% xudng con
21,2%, ty 1é nam gi6i hat thudc
giam 17,6%, nir gi6i hat thudc
giam 3,1%." Tuy nhién, cach thirc
nay chi cd hiéu qua trong giai doan
dau, ké tr ndm 2008 dén nam
2014, ty Ié nguai trwdng thanh hat
thudc tang giam khong déu gilra
céc nam, cu thé, tang 0,7% (2009
- 2011), gidm 1,5% (2011 - 2013),
foi lai tang 0,8% (2013 - 2014).
Nhu véy, c6 thé thay, céch thic
danh thué theo ty Ié phan tram
(tinh trén gid budn) néu ap dung
trong khoang thoi gian sé dem
lai hiéu qua khong cao; nhan biét
dugc van dé nay, dén nam 2017,
Chinh phu Théi Lan thuc hién cai
cach thué doi véi thudc 4. Theo
do, quodc gia nay chuyén tir hé
théng thué theo ty Ié phan tram
sang hé thong thué hon hop (két
hop thué theo ty Ié phan trdm va
thué tuyét doi) véi cac mirc thué
suat: 20% gia ban lé (dai vai thudc
la <60 THB?/bao) + 1,2 THB/diéu
va 40% gia ban |é thudc 4 (dai véi
thudc a > 60 THB/bao) + 1,2 THB/
diéu;?" nho do, dem lai nhiing két
qua rat tich cuc. Ty |é hat thudc 1a
cla nguai trudng thanh trén pham
vi toan quoc quay Vé vdi xu hudng
giam lién tuc tlr 20,7% (ndam 2014)
xuéng con 17,4% (ndm 2021).
Dong thoi, thu ngan sach tir thué
thudc |4 cua Thai Lan da tang gap
hon 4 lan, tang ti 2,1 ty USD vao
nam 2020.2

3. Viéc thuc thi chinh sach thué
tiéu thu ddc biét doi véi thuac la
truyén thong ¢ Viét Nam va mot s6
bai hoc kinh nghiém

3.1. Mirc thué tiéu thu dac biét
doi vdi thuéc la truyén théng doi
voi Viét Nam

Theo Diéu 2 Luat Thué tiéu thu
dac biét 2008 (stra doi, bd sung
nam 2014, 2016, 2022), Viét Nam
hién dang ap dung hé thong thué
tiéu thu dac biét tinh. trén ty lé
phan trdm doi vai tat ca san pham
thudc 14 véi gia tinh thué la gia
Xuat xudng cla cac nha san xuat.
Co cau thué tiéu thu dac biét nay
duoc ap dung théng nhat cho tat
ca cac loai san pham thudc 14 tir
nam 2006 tr& di va da trai qua 4
[an tdng murc thué suat®. Trong
dé:

(i) Giai doan 2006 - 2007: mirc
thué suat thué tiéu thu dac biét
duagc an dinh 1a 55%;

(ii) Giai doan 2008 - 2015: tang
10% so vai giai doan trudce voi con
s0 12 65%;

(i) Vao nam 2016: tang 5% so
vdi giai doan 2008 - 2015;

(iv) Vao nam 2019 dén nay
(2023): mic thué suat thué tiéu
thu déc biét 1a 75%.

Nhu vay, cé thé thay, trai qua
khoang thoi gian tir ba dén nam
nam, Viét Nam mdi diéu chinh murc
thué suat thué tiéu thu déc biét, c6
nghfa la Viét Nam khong thudng
xuyén diéu chinh mirc thué suat.

Theo d6, nhém téc gia cho rang
viéc ap dung phuong thirc danh
thué theo ty Ié phan tram tinh theo
gid xudt xudng cta nha san xuét
da boc 16 mot s6 han ché nhat dinh
nhu lam gia tdng nguy ca chuyén
gia cua nha san xuat thudc la cho
céc don vi phan phoi; tao ké hd cho
viéc san xuét va tiéu thu thudc 14
gia ré, kém chat lugng qua do tao
diéu kién cho nguoi dan, dac biét
la tré em va thanh thiéu nién tiép
cén thudc |a dé dang hon dan dén

19 SEARCA (2018), ASEAN Tobacco Control Atlas, trang 49
2 Thai Baht (THB) la don vi tién té dugc lvu hanh tai Thai Lan, duge dua vao sir dung tir ndm 1929. Tinh theo ty gid tién té thdng dung qudc té (3/2023)

1 Baht Théi = 692 Viét Nam Dong
21 L& Thj Thu, Nguyén Hanh Nguyén, tidd.
22| & Thj Thu, Nguyén Hanh Nguyén, tidd.

ty I& nguoi hit thudc 14 gia tang,
kéo theo do¢ la ty Ié thuong tat, tur
vong ciing tang theo.

Nhu vay, v6i sy han ché trong
phuong phap thu thué da tac dong
truc tiép dén hé thong thué tiéu thu
d&c biét hién hanh dan dén mot s6
bat cap dang chay:

Thi nhat, ty 1é danh thué dai vai
thudc |4 va gia thudc 14 & Viét Nam
dang & mrc thap.

D6i voi muc thué, theo so liéu
duwgc WHO cong bo nam 2021, tinh
trong nam 2020, ty |é thué tinh trén
gia thudc la ban Ié tai Viét Nam,
bao gom thué tiéu thu dac biét
va thué gia tri gia tang, chi chiém
38,8%, ty lé nay thap hon so vdi
trung binh cla céc qudc gia cd thu
nhap trung binh (ty |é thué chiém
59% gia ban &), bang mot nira
cta hau hét cac nuwde ASEAN nhu
Théi Lan (ty 1é thué chiém 78,6%
gia ban lé), Singapore (ty & thué
chiém 67,1% gid ban |é), Indonesia
(ty & thué chiém 62,3% gia ban lé).
So sanh v6i cac nudc trong khu
vuc Dong Nam A, thué thudc 1a &
Viét Nam ciing ¢ murc thap, ding
thir 7 trong tong s6 10 qudc gia
trong khu vuc.?* Do d6, gia thudc
la ¢ Viét Nam ciing sé c6 xu hudng
ré hon so véi cac quoc gia khac.

T§ 1é thué trén gia bin 1& (2020)

10 20 30 40 50 60 70

»p 56 lidu tir Bdo cdo cia WHO vé nan dich thude it

3 Cong ty TNHH PwC (Viét Nam), Cong ty TNHH PricewaterhouseCoopers WMS Bangkok, ‘Nghién ctru vé hé thdng thué tiéu thu dac biét’ (ngay

08/11/2022), truy cap ngay 10/03/2023

2 WHO (2021). Report on the global tobacco epidemic 2021. Web Annex VI: Global Tobacco Control Policy Data, https://www.who.int/publications/i/

item/WHO-HEP-HPR-TF|-2021.9.1.
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Cu thé, t6 chirc nay ciing da
dua ra thong ké, trong nam 2020,
gia trung binh mot bao thudc 1a
nhdn phd bién nhat ¢ Viét Nam
(Marlboro) la 2,82 d6 la PPP%/1
bao (twong dwong 66.192 VND/
bao), chi bang 1/3 so v&i mirc binh
quan cUa tat ca cac quoc gia trén
thé gidi (8,46 do la PPP/bao) va
gia thudc 14 & Viét Nam ding thi
157 trén tong s0 161 qudc gia co
s0 liéu bdo cdo ndam 2020.2

Bén canh do, theo thong ké cla
Lién minh Phong chong thudc la
pong Nam A (SECTA) ciing cho
thay, gia thudc |4 tai Viét Nam ngay
cang ré hon so vdi thu nhap dau
ngudi. Cu thé, chi so gia thudc la
tinh theo phan tram thu nhap quéc
dan trén dau nguai) - RIP (relative
income price - gia tinh theo murc
thu nhap) giam tir 11,4% nam 2000
xuéng con 3,04% nam 2019. Chi
s0 nay dugc tinh bang phan tram
thu nhép cén thiét dé mua 100 bao
thudc 1a (20 diéu moi bao). Néu
RIP cang nho tirc |a thudc la cang
ré, dé mua. Diéu nay sé lam cho
slrc mua thudc |4 gia tang.

~#=Thu thép trén du nguoi (WD) =+=Gid ot bao Vinataba [VNE)
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Thir hai, mirc tang gia thudc la
¢ Viét Nam khong theo kip toc do
tang trudng.

Theo s6 liéu tir Tong cuc théng
ké va WHO, ndm 2021, mac du
gia ban lé thudc la truyén thong
c6 tang theo thai gian nhung toc
do tang thu nhap cua nguoi dan
dang tang nhanh hon. Trong sudt
giai doan 2007 - 2020, gia thudc la
ban lé chi tang 1,9 an trong khi do
thu nhép binh quéan theo dau nquai
cua Viét Nam tang gap 3,7 [an.”

Thém mot so sanh khac duogc
thong ké bai WTO vao nam 2021,
tiéu chi danh gid 1a “so tién chi tiéu
cho thudc 14 tinh theo phan tram
thu nhdp qudc dan trén dau nquai”
hay noi cach khac la ty 1é phan
tram (%) cta thu nhap binh quan
tinh dé mua 2000 diéu thudc phd
bién trén thi truong clia mot so
qudc gia trong giai doan 2010 dén
2020 thi Viét Nam la qudc gia co
ty |é phan tram (%) thap nhét trong
s0 cac qudc gia con lai bao gém
Honduras, Peru, Jordan, Ukraine,
Algeria. Cu thé, vao nim 2018,
nguoi dan & Peru phai danh 6,95%
murc thu nhap cta minh dé dap
(rng nhu cau str dung thudc 14 véi
s0 lugng la 2000 diéu thi Viét Nam
chi can str dung 2, 73% dé dép (ng
nhu cau trén. Hay vao nam 2020,
nguoi dan Viét Nam chi can chi
tiéu 2,63% mdc thu nhap cd minh
la c6 thé mua dugc 2000 diéu
thudc 14 clia hau hét cac thuong
hiéu ndi tiéng trén thj truong thi
ngudi dan Honduras phai chi tiéu
dén 9,13% mic thu nhap hodc
nguai dan Jordan phai chi tiéu dén
7,60% muc thu nhap dé mua 2000
diéu thudc la cua thuong hiéu pho
bién trén thi truong.?® Song, dudi
gdc do qudc gia, con s 2,73% vao
nam 2018 va 2,63% vao nam 2020
cta Viét Nam con cho thdy duoc

gia thudc la dang ré di so véi thu
nhap trong khi sirc mua thudc 14
cla nguoi Viét Nam lai dang trén
gia tang.

Thit ba, cong tac phong, chdng
nan thudc la lau gap trac trd (gia
tang nan budn thudc 14 lau).

Dua trén thong ké cua Nielsen
trong giai doan nam 2019 - 2021
cho thdy céc cong ty I16n san xuat
thudc I nhu Vinataba, céc cong ty
san xuat thudc |14 khac thudc Hiép
hoi Thudc 1a Viét Nam va mot so
cong ty thuoc |a da qudc gia khac
da mat khoang 15 - 20% thi phan
vao tay thi truong thuéc 14 lau.
Khong nhirng thé, thi phan thudc
la hgp phap ciing c6 xu hudng
giam déac biét |a trong phan khic
“Cao cap” va “Can cao cap”, song
thi phan thudc |a bat hop phép lai
co su tang trudng manh véi con
s0 Ian luot 1a 29% va 13%, sau khi
thué suat tang trong nam 2016 va
nam 2019. %

Bén canh d6, dua trén chi s6
thudc 1a bat hop hang hoa khac,
chiém khoang 18,56% giai doan
2012-2020%. Theo d6, trnam 2012
dén 2020, thu thué tiéu thu déc biét
ddi vai thudce 1a co xu hudng tang
tlr 11.934 ty dong lén mic 14.268
ty dong; udc tinh tang gap 119,56
[an. Song song do, nam 2020,
ngan sach nha nudc thu vé 18.500
ty dong tir cac doanh nghiép thudc
|4. Dén nam 2021, do dich bénh
Covid-19 bung phat nén phai thuc
hién gian cach xa hoi, cac duodng
bién gidi duoc kiém soat chit ché
gidp giam thiéu tinh trang tiéu thy
thudc 14 1au trén thi truong, nho dé
thdc déy tiéu thu ndi dia nén lam
cho con s6 nay ting déng ké - dat

%5 PPP ¢6 tén goi ddy du |a Purchasing Power Parity mot ki€u tinh ty gia hdi dodi gitra don vi tién té cua hai nudc, goi cach khéc 1a do la ngang gia stc

mua hay do la quéc té.

% WHO (2021). Report on the global tobacco epidemic 2021. Web Annex VI: Global Tobacco Control Policy Data, <https://www.who.int/publications/i/

item/WHO-HEP-HPR-TFI-2021.9.1>

77 Pinh Cong Luén, Sy can thiét cdi cach thué thudc la & Viét Nam' Tap chi Nghién ctu Lap phdp (ngay 10/03/2023), <http://www.lapphap.vn/Pages/
TinTuc/211580/Su-can-thiet-cai-cach-thue-thuoc-la-o-Viet-Nam.html> truy cap ngay 11/03/2023

% Bang 9.6, Phu luc IX, Bdo cdo clia WHO vé nan dich thudc |4 toan cau, 2021
2 Cong ty TNHH PwC (Viét Nam), Cong ty TNHH PricewaterhouseCoopers WMS Bangkok, ‘Nghién ctru vé hé thdng thué tiéu thu dac biét’ (ngay

08/11/2022), truy cap ngay 10/03/2023

% Anh Tuyét, ‘Tang thué tiéu thu dc biét véi thudc |4: Can theo 16 trinh ndo?' Tap chi dién tir VnEconomy (15/08/2022), <https://vneconomy.vn/tang-
thue-tieu-thu-dac-biet-voi-thuoc-la-can-theo-lo-trinh-nao.htm> truy cap ngay 10/03/2023
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tGi mirc hon 20.000 ty dong.*

Tuy nhién, theo s0 liéu thong ké
tlr Chuong trinh Kiém soat Thudc
|4 Toan cau cia Nhdm Ngan hang
Thé gidi, c6 thé thay thu ngan sach
cta Chinh pht cé xu hudéng tang.
Tuy nhién, nhin tong thé trén ca
giai doan tlr nam 2006 - 2020,
tong so thu thué ma Chinh phu thu
dugc tir thude 1a khong tang lién

Thu ngan sich tif thué thudc 13 cda Chinh phi Viét Nam giai doan 2017-2020

an Atk an an

tuc.32 Cu thé, theo bdo céo sé liéu
tlr Churong trinh kiém sodt thudc 14
Toan cau ctia nhdm Ngén hang thé
gidi, giai doan 2017 - 2018, muic
thu khdng thay d6i, c6 su tang nhe
vao nam 2019, nhung dén nam
2020 lai trg vé mdc thu cta ndm
2017 - 2018.

3.2. Mot s6 bai hoc kinh nghiém

Tl nhitng bai hoc cta Thai Lan
va Philippines, ¢d thé thay da dén
[Gc Viét Nam can cai cach lai chinh
sach thué tiéu thu dac biét doi véi
mat hang thudc la truyén thong
cta minh. Dudi dédy sé la mot s6
chién luvoc lau dai ma nhom dé
xuat dé giam ty |é hit thuéc la cua
mot s6 bo phan thanh nién nhung
dong thoi nguon thu ngan sach tir
mat hang nay van c6 thé duy tri
hodc nang cao thém.

Thi nhét, chuyén ddi phuong
thic danh thué thudc 1a truyén
thong tlr phuong phap déanh thué
twong do6i theo ty & phan tram

% tldd 30

trén moi bao thudc 14 bén ra thanh
phuang thirc danh thué hon hop -
su két hop gitra muirc thué tinh theo
ty 1& phan trdm va murc thué tuyét
doi trén moi bao thudc 1a ban ra.
Viéc van dung phuong thirc tinh
thué thudc 1 hon hop nay sé mang
lai nhitng su chuyén bién tich cuc
nhu:

(i) Ap dung mét mirc thué déng
nhat trén tat ca céac bao thudc I3,
qua d6 gilp giam chénh léch gid
gilra céc dong san pham thudc |4,
cach danh thué nay gitp lam giam
nhitng san pham thudc 1a gia re,
tlr d6 gilp giam su tiép can va st
dung thudc |a ctia thanh thiéu nién;

(i) Han ché dugc nguy co
chuyén gia giira nha san xuét va
cdéc cong ty phan phai;

(i) Dé dang diéu chinh khi cé
su thay ddi cla gia xuat xudng va
tw dong can doi khi cd lam phat;

(iv) Gia thudc la ti |é thuan véi
mirc tdng thu nhap binh quén/ dau
nguoi.

Th hai, 16 trinh ting va thay ddi
mtrc thué phai cu thé va déu dan.
DOi v6i mirc thué ti 1é phan tram
sé la tinh theo thué suat dugc ap
dung theo Luat Thué tiéu thu dac
biét. Tuy nhién, gia tinh thué la gia
bén lé dugc nha san xuat khuyén
nghi thay vi gid tinh thué la gia
xuat xuang nhu duoc ap dung hién
hanh. Nhu da trinh bay & trén thué
doi vai thudc 1a hién nay gom thué
tiéu thu dac biét vai thué suat 75%
tinh theo gia xuat xudng, nhung ty
|é thué nay so véi gia thudc |a ban
| trén thi truong chi chiém 38,8%.
C6 thé thay, ty 1é nay thap hon so
véi trung binh cla céc quoc gia
c6 thu nhap trung binh (ty Ié thué
chiém 59% gid ban |é) va bang mot
ntra cla hau hét cac nudc ASEAN
nhu Théi Lan (ty & thué chiém
78,6% gia ban Ié), Singapore (ty Ié
thué chiém 67,1% gia ban [€).

Nhom tac gia dé xuat 1 trinh
tdng thué dudi day:

(1) Giai doan 2 ndam dau tién,
thué tuyét d6i ap dung cho moi
bao thudc Ia bén ra la 3.000 dong;

(2) Giai doan 2 nam tiép theo,
thué tuyét d6i ap dung cho moi
bao thudc 14 ban ra la 5.000 d6ng;

(3) Giai doan 2 nam tiép theo
nita, thué tuyét doi dp dung cho
moi bao thudc |a ban ra 1a 9.000
dong.

V6i 16 trinh nay dap (ng dugc
nhitng nguyén tac:

Nguyén tac thi nhat, gia thudc
|& ban lé trén thi truong khong qua
thap dé tao ra rao can vé kinh té
doi vdi nguai tiéu dung, ddc biét 1a
d6i vai tré vi thanh nién, thanh nién
la nhitng nqudi bat dau do tudi giai
doan trudng thanh. Viéc dp dung
16 trinh trén cling sé han ché duoc
trrong hop cac doanh nghiép san
xuat thudc 1a cé chat lugng thap,
giare.

Nguyén tac tht hai, mirc do
tang gid thudc 14 ban lé theo 16
trinh trén cao hon toc do tang thu
nhap binh quan dau nguoi cla
nguoi dan Viét Nam dé dam bao
gia thudc |a ban lé dat twong doi
S0 v6i miéc thu nhap trung binh
cta ngudi dan, gop phan lam giam
s0 lwong nguai str dung thudc 14.

Nguyén tac thtr ba, moi mic
thué tuyét d6i ap dung cho moi
bao thudc la khong duoc diéu
chinh tdng qué cao, vdi tan suat
qué nhanh dé& cac doanh nghiép
san xudt kinh doanh thudc la cé
thé diéu chinh, sap xép hoat dong
san xuat kinh doanh, dam bao
vlra 6n dinh san xuét, vira dong
gop nguon thu cho ngan sach nha
nudc, vira han ché thudc 14 1au,
tranh that thu thué cho Nha nudc.

Sau moi giai doan, thué tiéu thy

3% Cong ty TNHH PwC (Viét Nam), Cong ty TNHH PricewaterhouseCoopers WMS Bangkok, ‘Nghién ctru vé hé théng thué tiéu thu dac biét' (nga
y y y

08/11/2022), truy cap ngay 10/03/2023
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ddc biét doi thudc la truyén thong sé duoc ra soat,
diéu chinh tang déu dan cho t6i khi dat ty |é thué &
murc 70% hodc I6n hon so vdi gia ban |é theo khuyén
nghi ctia WHO.

4. Két luan

C6 thé thay, thué tiéu thu dac biét d6i véi mat hang
thudc 14 truyén thong & Viét Nam con nhiéu han ché,
chua thé khac phuc nhitng thiéu sét tir thuc tién néu
nhu van gilr nguyén cach tinh thué trén ty Ié phan tram
ddi voi tat ca san pham thudc 14 vai gid tinh thué la
gia xuat xudng cla céc nha san xuat. Nhém tac gia
khuyén nghi cach tinh thué trén nén chuyén doi sang
phuong thirc dénh thué hon hop, véi gid tinh thué la
gia bén |é theo 19 trinh cu thé nhu trén dé c6 thé mang
lai nhitng hiéu qua tich cuc hon.

Ngoai ra nhém danh gia cao vé cai cach thué tiéu
thu ddc biét doi vai thudce |4 truyén thong clia Thai Lan
va Philippines. Song song v6i d6, nhom ciing nhan
thay rang Nha nudc ta da rat quan tam dén chinh sach
thué tiéu thu ddc biét ddi v6i cac san pham, hang hoa
khong khuyén khich tiéu dung néi chung va doi vdi
thudc 14 truyén thong ndi riéng. Chién luwgc cai cach
hé thong thué dén ndm 2030 cua Chinh phu da dua
ra cha trwong stra doi phu hgp véi tinh hinh cda Viét
Nam, cu thé 1a diéu chinh lai mdc thué suat tiéu thu
ddc biét doi voi mat hang thudc |a truyén thong.

C6 thé thdy viéc hoc hai kinh nghiém tir cac nuée
khac, bao gom Thai Lan va Philippines la rat quan
trong dé Viét Nam c6 thé phat trién va thuc hién céc
chinh sach t6t hon trong twong lai. Tuy nhién, viéc
ap dung chinh sach nay mang tinh lau dai, can tranh
su chu quan, ndng vdi. Bén canh d6, ching ta ciing
can phai két hap véi cac giai phap khéac nhu gido duc
cdng dong, cac chuang trinh ho tro va dau tu vao cac
san pham thay thé than thién vdi moi truong. Tat ca
nhitng diéu nay sé gidp Viét Nam dat dugc muc tiéu
giam thiéu tinh trang hdt thudc 14 va tac dong tiéu cuc
dén st khoe cong dong trong tuang lai./.
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Nhan vat va Su kién

CESARE BECCARIA - CHA DE LUAT HiNH SU’ HIEN DAI

1. Doi nét vé Cesare Beccaria

Cesare Beccaria (1738 - 1794) dugc biét dén Ia
mot trong nhitng nha tu twdng vi dai nhat cia Y Thoi
ky Khai sang' va dong thai ng la nguoi dat nén mong
cho Truwdng phai Toi pham hoc cd dién. Sinh ra trong
gia dinh quy tdc ngheo tai Milan, dé cé co hdi dugc
hoc tap, Beccaria da dén Parma va theo hoc tai mot
Trwong dong?. Tai day, ong nhanh chéng tr¢ thanh
maot hoc sinh xuét sac. Sau do, ong tiép tuc theo hoc
va tot nghiép nganh Luét tai Dai hoc Pavia vao nam
1758. Dén nam 20 tudi, Beccaria cing anh em Pietro
va Alessandro Verri® thanh 1ap “Academy of Fists”
(tén tiéng Y 13 “’Accademia dei pugni”). Day la mot
cong dong quy tdc tri thire cda Milan 1dy nhirng tu
twdng cla Thoi ky Khai séng lam gia tri theo dudi cot
16i véi mong mudn cai céch céc linh vuc kinh té, chinh
tri va hanh chinh cong.

Nho tham gia vao cong dong, Cesare Beccaria
da co co hai tiép céan cdac bai viét cua nhirng nha tu
tudng I6n Thoi ky Khai sang ctia Anh va Phap nhu
“Du Contrat Social ou Principes du droit politique”
(tam dich la “Ban vé Khé wdc X& hoi”) cua Jean -
Jacques Rousseau va “An Enquiry Concerning Human
Understanding” (tam dich Ia “Mot Nghién Ctru Vé Giac
Tinh Con Ngui”) cta David Hume. Dac hiét, sau khi
trai qua qud trinh dai tim hiéu vé phép luat, ong d
cho ra doi tdc pham “Dei Delitti e delle Pene” (tam
dich la “Vé Toi pham va hinh phat”) vao ndam 1764.*
D6 la tac phdm dau tién thiét 1ap nhitng nguyén tac
c6 tam quan trong lau dai vé cac van dé chinh tri va
cai cach tu phép hinh sy, véi ndi dung gom hai phan
chinh c6 anh hudng quan trong dén sy phat trién cta
Luat Hinh sy ngay sau. Phan dau chi ra nguyén nhan

Hoang Yén Khoa (K22502),
Sinh vién Truong Pai hoc Kinh té - Ludt, PHQG-HCM

va dua ra giai phap thiét thuc gidi quyét tinh trang toi
pham gia tang nhanh chdng, phan con lai dé xuat giai
phép gido duc cd thé tao nén thay d6i vé mat nhén
thirc clia cong dén.

2. Nhitng dong gop cua ong cho Luat Hinh sy hién
dai

Vao thé ky XVIII, tuy Chau Au trong Thai ky Khai
sang budc vao giai doan cong nghiép hda va hién dai
hda nhung ban chat qua trinh lap phap va hanh phap
van con gilr nguyén su tan bao, ap bic béc 16t cla
giai cap quy toc va hoang gia tlr thoi Trung co. Diéu
d6 da khién cho mau thuan gitra giai cap thong tri va
bi tri ngay cang gay gat. Nhan ra thuc té rang mirc do
tan khoc cda hinh phat van khong lam giam thiéu ty Ié
t0i pham bay gio, Cesare Beccaria dd dé xuat nhirng
stra doi quy dinh vé hinh phat d6i v6i pham nhén trong
tac pham “Dei Delitti e delle Pene” cia minh. Nhirng y
kién cua ong da gop phan d&t nén méng cho “Trudng
phai Tdi pham hoc cd dién".

Trong tac pham “Dei Delitti e delle Pene”, Cesare
Beccaria ly giai cho nhitng cai cach ctia minh vé Luat
Hinh sy hién dai dua trén nhitng diéu 6ng hoc hoi
duoc tir cac hoc thuyét cua Thoi ky Khai séng, noi
bat trong s6 d6 la thuyét “Khé udc xa hoi”.¢ Lay can
goc tir luan diém ndi tiéng “con ngudi sinh ra tu do”
cua thuyét “Khé udc xa hoi”, Cesare Beccaria cho
rang toi pham ra doi bdi vi con nguoi hanh dong vi
lgi ich cua chinh ho. Ly giai nay dugc Trudng phaéi Toi
pham hoc co ban va cac nha t6i pham hoc ngay nay
ghi nhan, la tién dé cho su ra doi cta nhitng truong
phai t6i pham hoc sau nay. T d6, 6ng dua ra quan
diém hinh phat can phai tuong xdng véi toi danh va
murc do nguy hi€ém cta hanh vi pham t6i gy ra cho x4

" Thoi ky Khai sdng la mét phong trao lich st quan trong ra doi tir cudi thé ky XVII dén dau thé ky XIX véi nhiéu cudc cai cach to I6n & cac linh vyc khoa
hoc va tu tudng, dé lai nhiéu anh hudng vé sau ddi vdi thé gidi. Xem: ‘The Enlightenment’, Matthew White (21/6/2018), <https://www.bl.uk/restoration-
18th-century-literature/articles/the-enlightenment>

2Trudng dong la trudng theo thé ché Cong Gido, cung cap mot nén gido duc ton gido bén canh nhirng mon hoc khac (tuy theo tirng trugng). Xem: ‘The
Catholic School Difference’, Catholic Education Diocese of Cairns (6/2022), <https://www.cns.catholic.edu.au/about/the-catholic-school-difference/>
3 Pietro va Alessandro Verri 13 hai anh em va dong thoi 1a nhitng téc gia thuéc dong déi quy toc Milan béy gio. Xem: ‘Heroes of Progress, Pt. 38:
Cesare Beccaria', Alexander C. R. Hammond (20/02/2020) <https://www.humanprogress.org/heroes-of-progress-pt-38/#:~:text=In%201763%2C%20
inspired%20by%20his,titled%200n%20Crimes%20and%20Punishments.>

* 'Heroes of Progress, Pt. 38: Cesare Beccaria’, Alexander C. R. Hammond (20/02/2020) <https://www.humanprogress.org/heroes-of-progress-pt-
38/#:~:text=In%201763%2C%20inspired%20by%20his,titled%200n%20Crimes%20and%20Punishments.>

5 ‘Classical Criminology And Its Theories: Shall They Be Reviewed Now’, Shreem Thite (11/7/2021) <https://thelawcommunicants.com/classical-
criminology-and-its-theories-shall-they-be-reviewed-now/>

¢ Jeans - Jacques Rousseau, Ban vé Khé udc xa hi (dich bdi Hoang Thanh Dam, NXB Thé gigi 2018)
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hoi. Song song véi d6, hinh phat phai dugc thi hanh
nhanh chéng.” Theo 6ng, khi dirng trudce cong ly, quy
tdc hay dan thuong déu phai chiu hinh phat nhu nhau
ddi vi cung mot t6i danh, khong c6 bat ky sw cham
chude nao. Nhin thay su chuyén quyén cua bd phan
tham phan va canh sat bay gio, Cesare Beccaria dua
ra dé xuat rang ho phai lam theo nhiing gi phép luat
quy dinh, cling nhu qua trinh xét x(r can dam bao tinh
cong khai va minh bach. Ong ciing 12 ngudi dua ra
nhitng |ap ludn d4u tién chdng lai hinh thic tra tand va
tr hinh?, vi 6ng nhan thay chiing xam pham céc quyén
co ban cda con nguoi va khdng giai quyét van dé gia
tang t6i pham trong xa hoi bay gio. Nhirng dé xuat cai
cach nay cua ong da dat ra gidi han vé mirc d6 hinh
phat, dam bao nhan quyén va dan quyén cla cong
dan. Catherine Dai D&, Theresa Maria va Voltaire™ d&
cong khai khen nggi tac pham, qua d6 thé hién sy anh
hudng sau sac cla tadc phadm dén hé thong phép luét
thoi do.

Tu tudng “phong hon chéng” cla Cesare Beccaria
dugc coi 1a moét nira tinh hoa con lai cua tac pham
“Dei Delitti e delle Pene”. Ong cho rang hinh phat can
chu trong tinh ran de hon la tinh da man, tirc 1a khién
con nguoi tu nhan thirc dugc hau qua néu thuc hién
céc hanh vi pham toi. Ty |é t6i pham qua d6 c6 thé
giam déng ke va diéu nay gép phan dam bao an ninh,
trat tu xa hoi thoi bay gio. D& hién thuc hoa tu tudng
“phong hon chdng” nay, Cesare Beccaria dé cao gido
duc va cho biét day la phuong phap hitu hiéu nhat
nham giai quyét cac van dé. Cu thé, trong tac pham
“Dei Delitti e delle Pene”, 6ng da dua ra phuang phap
phd cép kién thirc cho ngudi dan hiéu duogc vi pham
phép luat la hanh vi “loi bat cap hai” cho chinh ho ciing
nhu cho cé xa hoi Nhirng yéu séach nay lic bay gio da
gay dugc tiéng vang rat I6n dén vdi cac quoc gia chau
Au, va d&c biét 1a véi Hoa Ky (trong thdi ky lap quéc).
Mot trong nhitng vdn ban quan trong chiu anh hudng
I6n tir nhitng quan diém cda Cesare Beccaria chinh 13
Tuyén ngdn Nhan quyén va Dan quyén cua Phap nam
1789. Cu thé, Tuyén ngon nay dé cap dén nguyén tac

suy dodn vo ti'" ndi tiéng xuat phat tir tdc pham “Dei
Delitti e delle Pene” cua 6ng. Bén canh d6, phuong
phap nay clia 6ng ciing dugc nhitng ngudi cong nhan
Truong phéi Toi pham hoc ¢6 dién ghi nhan nhu 15
giai cho bai toan t6i pham gia tang ndi tiéng phirc
tap.

Tu tudng cla Cesare Beccaria da mang lai gia tri
I6n cho giGi cAm quyén vé mat lap phép, thé hién rd
trong cac bo luat hinh su hién nay cda nhiéu nudc.
Hanh vi tra tan dugc coi la mot trong nhirng toi danh
can dugc xt ly nghiém theo luat hinh sy cac nudc
thanh vién Lién hgp qudc, dugc chap thuan va rang
budc bdi “Cong wdc chong tra tan va cac hinh thic
doi xr hodc trirng phat tan bao, vo nhan dao hodc ha
nhuc con nguoi” ndm 1984 do Dai hoi dong Lién hop
qudc théng qua. Khong chi dirng & d6, cac quan diém
cua Cesare Beccaria vé viéc bac bo hinh phat ti hinh
dang trg nén phd bién, bang ching 1a hon 100 quéc
gia da loai bo hinh phat t& hinh khoi bo luat va luat
hinh su cta qudc gia minh.’2 Qua dd, nhitng gid tri dé
lai cua Cesare Beccaria, dién hinh 1a su ra doi cua tac
pham “Dei Delitti e delle Pene” cla ong da tac dong
khdng nho dén suy nghi clia con nguai vé nhan quyén
va phép luat ngay nay.

3. Loi ket

Cesare Beccaria, mot nha tu twdng I6n Thaoi ky
Khai séng, da dua ra nhitng dé xuat tién bo dé gop
phan tao budc chuyén quan trong cho hé thong tu
phap hinh su bay gio tir bao thu, ha khac trd nén cong
bang, nhan dao hon. Ngay nay, cac nha luat hoc van
xem nhitng tu tudng cua 6ng trong tac phdm “Dei
Delitti e delle Pene” 1a tinh hoa van héa nhan loai. Véi
nhitng dong gdp trong viéc xay dung nén nhitng nén
maong viing chac cho su phét trién clia nganh Luét néi
chung ciing nhu chuyén nganh Luat hinh sy ndi riéng,
Cesare Beccaria xtrng dang dugc ménh danh la “cha
dé cua Luét Hinh su hién dai”.

7 ‘Classical Criminology And Its Theories: Shall They Be Reviewed Now’, Shreem Thite (11/7/2021) <https://thelawcommunicants.com/classical-
criminology-and-its-theories-shall-they-be-reviewed-now/>

& Lwong Thi My Quynh, ‘Lich st vé chong tra tan va co ché bao dam quyén clta ngudi bi budc tdi khoi b tra tan trong céc van ban phap Iy qudc té vé
quyén con nguoi’ (2017) 108 Tap chi Khoa hoc phép Iy 5, 41, <https://iluatsu.com/hinh-su/lich-su-ve-chong-tra-tan-va-co-che-bao-dam-quyen-cua-nguoi-
bi-buoc-toi/> truy cap ngay 16/11/2022

° Dao Tudn, ‘Giam an tr - xu hudng nhén dao va tién bd', Bao Lao dong dién tr (26/3/2015), <http:/tamlongvang.laodong.com.vn/su-kien-binh-luan/
giam-an-tu-xu-huong-nhan-dao-va-tien-bo-308757.bld> truy cap ngay 19/11/2022

10 Catherine Dai D& (nir hoang cla nuéc Nga), Theresa Maria (nit hoang clia nudc Ao) va Voltaire (triét gia ngudi Phap) dugc xem I nhitng ngudi cé
tam anh hudng I6n dén chinh trj va xa hoi llic bay gid. Su cdng nhan cda ho déi véi tdc pham cua Cesare Beccaria da tao ra mot ti€ng vang I6n trén
thé gi6i, qua d6 tac pham dugc xudt ban sang nhiéu nuréc va da tao nén sur thay dai I6n trong hé théng phép luat hinh sur tai cac nude chau Au thai dé.
Xem: ‘Heroes of Progress, Pt. 38: Cesare Beccaria’, Alexander C. R. Hammond (20/02/2020) <https://www.humanprogress.org/heroes-of-progress-pt-
38/#:~:text=In%201763%2C%20inspired%20by%20his,titled%200n%20Crimes%20and%20Punishments>

" Nguyén tac suy doan vo toi la ngudi bi cdo budc vi pham phap lut dugc coi 1a khdng c6 tdi cho dén khi co quan cong t6 thuyét phuc dugc Toa én
rang bi cdo da pham toi. Xem: Tuyén ngén Nhan quyén va Dan quyén nam 1789, diéu 6

12 Pham Thij L& Quyén, ‘Ban vé van dé c6 nén loai bo mic én tl hinh trong quy dinh cla phap luat Viét Nam', Khoa Luét - Dai hoc Duy Téan (15/5/2018)
<https://khoaluat.duytan.edu.vn/goc-hoc-tap/ban-ve-van-de-co-nen-loai-bo-muc-an-tu-hinh-trong-quy-dinh-cua-phap-luat-viet-nam/>
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Van ban phap luat
1. Cong udc chong tra tan va céc hinh thirc doi xir

hodc trirng phat tan bao, v6 nhan dao hodc ha nhuc
con ngudi nam 1984

2. Tuyén ngon Nhan quyén va Dan quyén nam 1789
Sach

Jeans - Jacques Rousseau, Ban vé Khé udc xa hoi
(dich bai Hoang Thanh Dam, NXB Thé gigi 2018)
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Nhan vat va Su kién

JAMES MADISON - NGUQ1 CO DONG GOP TO LON TRONG VIEC
HINH THANH HE THONG PHAP LUAT HOA KY

1. So luge vé James Madison

James Madison (1751 - 1836) la m6t trong nhitng
nha khai quoc Hoa Ky, c6 vai tro to I6n trong viéc soan
thao ciing nhu thic day phé chuan Hién phap Hoa Ky
va Tuyén ngon Nhén quyén, do d6 6ng dugc vinh danh
|a “Cha dé cua Hién phap Hoa Ky". Ong sinh ra va Ién
|én trong mat gia dinh s& hitu don dién trong thudc la
I6n nhat tai Quan Cam, Bang Virginia." Tuy stc khoe
yéu 6t nhung von la mot cau bé ham hoc hoi, cham
chi, Madison d& hoan thanh rat t6t viéc hoc cta minh.
Theo hoc dai hoc New Jersey (sau nay dugc goi la
Dai hoc Princeton) vao nam 18 tudi, dng chi dung von
ven hai ndm dé hoan thanh chuong trinh hoc bon ndm
cla trrong va tot nghiép vai so diém cao vé ngdn ngir
co dién, todn hoc, hung bién, dia Iy va triét hoc. Sau
d6, ong tiép tuc & lai trwong hoc thém tiéng Do Thai va
triét hoc chinh tri.? Trong sudt giai doan nay, 6ng dam
chim trong tu do cta chd nghia khai séng va chuyén
sang cht nghia cap tién chinh tri thé ki 18. Dén nam
1774, 6ng tr& lai qué nha, gia nhap Uy ban Bao an
¢ dia phuong (bang Virginia). Tai day, 6ng budc dau
cong hién ban than phuc vu céng dong va xay dung
su nghiép tri chinh tri cua minh.

Trong sudt quéang doi ctua minh, cling véi su no luc
va c0 gang khong ngirng, James Madison da ghi dau
an sau dam vdi moi ngudi bang nhirng thanh tuu vo
cling ndi bat. Cho dén nay, 6ng dugc ghi nhan la sinh
vién tot nghiép ddu tién cua Dai hoc New Jersey. Bén
canh d6, ong dugc dénh gid 1a Dai biéu tré nhat cla
Qudc hai khi gia nhap Quéc hoi Luc Dia vao nam 29
tudi. Ciing tai noi nay, 6ng da c6 cong hién hai van ban
cot 16i gop phan hinh thanh nén mot hé thdng chinh
quyén virng manh. Dau tién la “the Virginia Plan” (ban
ké hoach Virginia) - van kién nay dugc danh gia la
khudén mau cho viéc xay dung Hién phap Hoa Ky sau
nay. Tiép dén la ban Tuyén ngon Nhan quyén Hoa Ky
nham bao vé quyén tu do ca nhan clia con ngudi. Hon

Tran Nhat Phi Nhung (K21502),
Sinh vién Truong Dai hoc Kinh té - Luat, DHQG-HCM

hét, trong cudc chién tranh vao nam 1812 véi Anh,
James Madison da thanh cong trong viéc lanh dao
gilip nuwde My gianh thang loi cling nhu doan két toan
dan My thanh mét khoi thong nhat, doc lap. Tir d6, mé
ra mot thoi ky méi trong lich st nudc My véi tén goi
“Era of Good Feelings” (Ky nguyén cam hing).

2. Nhimg dong gop to Ion cia James Madison
trong viéc hinh thanh hé thong phap luat Hoa Ky

2.1. Nhiing no luc déng gop dé hinh thanh Hién
phap Hoa Ky

Sau khi tuyén bo doc lap khoi nude Anh vao nam
1776, 13 ti€u bang cua My thong nhat hgp thanh quoc
gia doc lap - Hop ching Qudc Hoa Ky. Theo d9, céc
bang bat dau thiét lap mot nén phap ché chung dé
diéu chinh bang viéc ky két va phé chuin ban Cac
diéu khoan hgp bang vao nam 1781 - day dugc xem
la ban Hién phap dau tién cua nuwdc My. Tuy nhién,
sau khi tach khoi Anh, chu quyén clta qudc gia méi
nay roi vao tinh trang suy yéu, hon loan vdi sy xuat
hién cua mot nén kinh té “di dang”, cua céc tu tudng
phe cénh, bé phai va chd nghia dia phuong. Doi mat
véi nhitng bién dong nay, ban Hién phap duong thoi
da boc 16 nhiéu han ché. Cu thé, theo van ban nay, hau
hét quyén hanh dugc trao cho cac co quan lap phap
& moi bang, khién cho méi bang gidng nhu mét quoc
gia riéng biét thay vi Ia mot thanh phan cla hé thong
lién bang. Diéu d6, dan dén su hoat dong cua Quadc
hoi Hop bang® trd nén ngay cang yéu kém, khong c6
kha ndng quan ly ng lién bang mot cach hop Iy ciing
nhu duy tri quan d6i quoc gia.* Nhan thay nhirng van
dé dang xay ra, Madison cho rang céau trdc quan ly
nay can phai thay déi. Ong van dung nhitng kién thic,
hi€u biét cia minh va thuc hién nhirng nghién ctru sau
rong vé chinh pht cla cac quoc gia khac trén thé gidi.
Cudi cung, 6ng dua ra két luan rang viéc trao quyén
lwc cho nhiéu co quan sé khién quyén luc bi phan tan,

1*James Madison’ (29/10/2009), <https://www.history.com/topics/us-presidents/james-madison> truy cép ngay 18/3/2023

2 ‘The Life of James Madison’ <https://www.montpelier.org/learn/the-life-of-james-madison> truy cap ngay 18/3/2023
% Quédc hoi Hop bang (Congress of the Confederation hay United States in Congress Assembled) la bo phan chinh phi cta Hop chiing qudc chau My
tlr ngay 1 thang 3 nam 1781 dén ngay 4 thang 3 nam 1789, bao gom céc dai bi€u dugc b nhiém tir cac nghi vién ti€u bang va 1a qudc hoi thira ké tiép

theo sau Dé nhi Qudc hoi Luc dia.

4 Ha L8, ‘Cha dé cua ban Hién phap My” thanh cong nhd né luc phi thudng’ Tap chi dién ti Ludt su Viét Nam (03/4/2021), <https://Isvn.vn/cha-de-cua-
ban-hien-phap-my-thanh-cong-nho-no-luc-phi-thuong1617427613.html> truy cap ngay 18/3/2023
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yéu 6t; thay vao do, can thiét Iap mot chinh pha lién
bang manh hon dé diéu chinh, kiém tra, gidm sét cac
co quan lam luat ctia moi bang ciing nhu thiét [ap mot
hé thong quan ly tai chinh hiéu qua hon.

Nho nhitng nd lyc nghién ctru va tim t0i, 6ng da
soan thao thanh cong “Ban ké hoach Virginia” véi dé
xuat xay dung mo hinh chinh phu véi 03 nhanh: lap
phép, hanh phap va tu phap, moi nhanh dugc trao
quyén ngang nhau, trong d6 chinh pha déng vai tro
nhu mot co quan kiém soat dé dam bao can bang
quyén luc gitta 03 nhanh.® Vao thang 5 nam 1787
tai Hoi nghi lap hién & Philadelphia, 6ng da trinh bay
ban ké hoach trudc cac dai dién dén tir cac bang
cua M§. Sau khi két thic hoi nghi, Hién phap mdi cua
M§ duoc soan thao dua trén ban ké hoach cua ong
két hop véi nhitng y kién tranh luan duoc dua ra tai
hoi nghi. Ban Hién phap mdéi nay da khac phuc dugc
nhitng di€ém han ché cua trude day va dé Hién phap
dugc phé chuan thi can su chdp thuan cua dai da s6
céc tiéu bang vdi ty 1& 9 trén 13 tiéu bang. Tuy nhién,
trén thuc té, ty Ié nay van chua dat dugc bdi da phan
céc ti€u bang cho rang mé hinh chinh phd ba nhéanh
nhu trén dang trao qua nhiéu quyén luc cho chinh
phu lién bang, dan dén su lo ngai vé quyén tu do cd
nhan sé bi xam pham. Do d¢, trong sudt hai ndam (nam
1787 va nam 1788), Madison da cung v&i Alexander
Hamilton va John Jay viét tuyén tap “The Federalist
Papers” (Cac bai viét chu truong ché do lién bang)
dudi but danh “Publius” nham muc dich kéu goi cong
ching ciing nhu céc gidi chirc ¢ My ung ho ban Hién
phéap méi dugc soan thdo. Tuyén tap bai viét bao gom
85 bai chinh luan da néu rd tinh wu viét cia mo hinh
chinh pht méi. Trong d6, céc tac gia da phén tich su
sac va thuyét phuc vé nhirng nguyén tac t6 chirc, véan
hanh cua bo may chinh phli méi; dong thoi con dua
ra nhiing thiéu sot ctia van ban Céc diéu khoan Hop
bang. Sau hai ndm nd luc, vao thang 9 ndm 1788, Hién
phéap Hoa Ky chinh thitrc duoc thong qua va chinh ph
méi da dugc thanh |ap mét nam sau do.

Nhu véy, ké tir thoi diém Hién phap Hoa Ky chinh
thire c6 hiéu lyc da hoan thién mét trong nhitrng van
kién phap luat quan trong trong lich sir Hop ching

qudc Hoa Ky. Theo nhan dinh cla da so cac st gia,
ngoai Tuyén ngén Doc lap ndm 1776 thi ban Hién phap
Hoa Ky nam 1787 ciing gp phan d&t nén tang cho su
hung manh cta nudc My. Str gia Geogre Billias ciing
da co loi khen ngoi rang Hién phap Hoa Ky 1a “mdn
qua I6n nhat cua dat nudc nay dai véi tu do cua con
ngudi.” Nham nhac nhd nguai dan My luon ghi nhé vé
van kién phap luét t6i cao cd tinh chat dinh hinh mot
nha nudc lién bang méi, vao nam 2004, Hoa Ky da
chon ngay 17 thang 9 hang nam lam “Ngay Lap hién”.®

2.2. Tac gia cua Tuyén ngén Nhan quyén

Vao mua hé ndm 1787, cac dai dién tir 13 ti€u bang
da tap hop tai Philadelphia d& soan thao ban Hién
phap mai. Sau khi két thiic budi hdi nghi, dén thang
9 ndm 1787, ban du thao Hién phap hoan thanh va
duoc guri dén cac co quan lap phap cla céc bang dé
xem xét va théng qua. Trong thoi gian nay, mét cudc
tranh luan v6 cling nay Itra dién ra trén khap nudc My
— d6 chinh la thiéu nhitng quy dinh cu thé vé quyén tu
do cé nhén. Theo d6, m6t bén phan dai ban du thao
Hién phap Hoa Ky; song, bén (ng hd néu quan diém
rang viéc b6 sung céc quy dinh vé quyén tu do ca
nhan la khdng cén thiét. Khi cudc tranh luan dat dén
dinh diém, Thomas Jefferson - tac gia cua du thao
“Tuyén ngon doc lap” da viét mot birc thu cho James
Madison. Trong thu, 6ng d& cap dén mot du luat. Ong
viét “Mot du luat vé quyén con ngui la diéu ma nhirng
ngudi dan c6 quyén doi hoi bat cr chinh phu nao trén
thé gidi, néi chung hay nai riéng, va la diéu ma khong
mat chinh pht nao nén tlr choi hodc ngan ngai”.’ Diéu
nay cho thay ng hoan toan dong tinh véi quan diém
viéc quy dinh nhirng quyén ma nguoi dan dugc hudng
| rat can thiét d& dam bao nhiing quyén lgi hop phap
cta ho khong bi chinh phii xdm pham. Quan diém
nay cta ong nhan dugc su Gng hd cua nhiéu nguoi
va mot thoa hiép sau d6 da dugc chap thuan. Theo
d6, céc co quan lap phap clia cac bang dong y thong
qua ban du thao Hién phap véi thoa thuan rang, trong
cudc hop dau tién cua co quan lap phép lién bang
theo quy dinh cla Hién phap mdi, céc diéu khoan stra
ddi dam bao cdc quyén tu do ca nhéan sé dugc thong
qua.' Vao thang 9 nam 1788, ban du thao Hién phap

5Ha L&, ‘Cha dé cta ban Hién phap My” thanh cong nha nd lyc phi thudng’ Tap chi dién ti Ludt su Viét Nam (03/4/2021), <https:/Isvn.vn/cha-de-cua-
ban-hien-phap-my-thanh-cong-nho-no-luc-phi-thuong1617427613.html>, truy cap ngay 18/3/2023

¢ Minh Ngoc, ‘James Madison, ‘cha dé’ clia Hién phéap My’ Bdo dién t& Phap ludt Viét Nam (28/12/2016), <https://baophapluat.vn/james-madison-cha-

de-cua-hien-phap-my-post235625.html>, truy cap ngay 18/3/2023

7 'Sy wu viét clia Hién phap Hoa Ki va dac quyén danh cho Tong théng’ EPOCH TIMES Tiéng Viét (22/12/2020), <https://www.epochtimesviet.com/su-
uu-viet-cua-hien-phap-hoa-ky-va-dac-quyen-danh-cho-tong-thong_188894.html> truy cap ngay 18/3/2023

¢ Nguyén Van Diing, ‘Quyén con ngudi trong Hién phap va Tuyén ngdn nhan quyén clia Hoa Ky: Lich st va hién thuc’ Ban t6n gido Chinh phd, <https:/
btgcp.gov.vn/tin-bai-nghien-cuu-va-trao-doi-y-kien-cua-doc-gia/quyen-con-nguoi-trong-hien-phap-va-tuyen-ngon-nhan-quyen-cua-hoa-ky-lich-su-va-hien-

thuc-postM2qKEWQRg6.html> truy cap ngay 18/3/2023

9 Nguyén Van Diing, ‘Quyén con ngudi trong Hién phdp va Tuyén ngdon nhan quyén cta Hoa Ky: Lich st va hién thuc' Ban tén gido Chinh phu
19 Nguyén Van Diing, ‘Quyén con ngudi trong Hién phap va Tuyén ngon nhan quyén cla Hoa Ky: Lich st va hién thuc’ Ban ton gido Chinh phu
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dugc cac bang thong qua, dong nghia vdi viéc Hién
phap Hoa Ky chinh thirc ra doi. Thuc hién theo ding
thoa thuan, James Madison da hoan thanh muai hai
tu chinh an Hién phap vé quyén con nguoi dua trén
ban Tuyén ngon Nhan quyén cta Virginia' va trinh
bay né tai cudc hop dau tién ctia Qudc hoi Hoa Ky vao
ngay 25/9/1789 dé cac tiéu bang tién hanh xem xét.
Tuy nhién, tai thoi di€ém nay, chi ¢ muai tu chinh an
dugc chap nhan va phé chuén. Theo d6, mudi tu an
chinh nay chinh thic trg thanh Dao luat Nhan quyén
(hay con goi la Muai diéu khoan vé Nhan quyén Hién
phap M§) vao ndm 1791. Néi cch khéc, Tuyén ngon
Nhéan quyén chinh la si ghi nhan muoi tu an chinh
dau tién cho Hién phap Hoa Ky. Cac tu chinh ra doi
véi sir ménh han ché quyén luc cua Chinh phu lién
bang, bao vé quyén cua tat ca cong dan va nhiing
nguai sinh sdng trén lanh thd Hoa Ky. Trong do, noi
bat nhat la tu chinh 4n dau tién lién quan dén quyén tu
do ngon luan va tu do tin ngudng. Cu thé, quyén tu do
ngon luan duoc coi la c6t I6i, nén tang cho mot chinh
quyén tu do. Tham phan Benjamin Cardozocho nhén
dinh “N6 la nén tang, 1a diéu kién khong thé thiéu cho
gan nhu tat ca céc hinh thic tu do khac”."2 Qua dé,
moi cong dan My dugc quyén trinh bay, néu Ién quan
diém, y kién cla ban than. Ngoai ra, con mot quyén
nira cling khong kém phan quan trong la quyén tu do
tin ngudng. Khai nguon cho quyén nay dugc Madison
duc két tir nhirng tinh cénh tan khoc trong qua khi.
Ong da ching kién sy dan ap clia cac nha truyén gido
Baptist & Virginia, nhitng nguai da bi bat gitr véi ly do
rao giang ma khong c6 gidy phép thanh lap cua Gido
hoi Anh. Do d6, ong nhan thay can phai thiét lap mot
quyén vé ty do tin ngudng dé bao vé su tu do trong
doi song tinh than clia nguoi dan.

C6 thé noi, “Luat vé cac quyén” hay “Tuyén ngon
Nhan quyén” ctia Hoa Ky la mgt san pham cé tinh lich
str tai mot khong gian va thai gian cu thé vi ban Hién
phap mdi ra doi c6 hiéu luc trén toan lién bang Hoa
Ky ltc bay gio. Su xuat hién ding thoi diém cua ban
Tuyén ngon Nhan quyén da lam xoa diu va dan dap
tan noi lo sg rang chinh pha lién bang nam trong tay
qud nhiéu quyén luc thi mét lic nao d6 cd thé gay anh
hudng dén nhitng quyén co ban cua nguai dén.

3. Loi két

Vi khéi kién thire va tam hiéu biét sau rong, James
Madison da dung nén mét su nghiép chinh tri vo cung
lirng lay thong qua nhitng dong gép vo cung to 16n

cua ong trong viéc hinh thanh hé thong phép luat Hoa
Ky qua hai tac phdm “Ban ké hoach Virgina” va “Tuyén
ngon Nhan quyén”. Cho dén nay, James Madison la
mot trong ba vi duoc xuwdng tén moi khi nhac dén
nhitng tru c6t da gidp nudc My phat trién bén virng
va thinh vuong.
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‘The directors of such [joint-stock] companies,
however, being the managers rather of other peo-
ple’s money than of their own, it cannot well be
expected, that they should watch over it with the
same anxious vigilance with which the partners in a
private co-partnery frequently watch over their own.
Like the stewards of a rich man, they are apt to
consider attention to small matters as not for their
master’s honor, and very easily give themselves a
dispensation from having it. Negligence and profu-
sion, therefore, must always prevail, more or less, in
the management of the affairs of such a company’.

— Adam Smith, quoted by Jensen and Meckling
(1976).

I. INTRODUCTION -THE AGENCY THEORY AND
THE EVOLUTION OF CORPORATE GOVERNANCE

The separation of ownership of an organization
from its management has generated a lot of dis-
cussion on how to effectively align the interests of
the managers and the owners. Adam Smith raised
this question as early as 1776 when he argued that
the separation of ownership and control created
poor incentives for managers to operate the firm
efficiently.

The theoretical underpinnings for most of the
current framework of corporate governance come
from the classic work by Berle & Means (1932)
which describes the agency problem in modern
firms as one arising from the separation of owner-
ship and control. This has been expressed by the
authors’ own statements;

Sinh vién Trudong Pai hoc Kinh té - Luat, PHQG-HCM

“Cdc giam ddc cua nhiing cong ty [cO phén], tuy
nhién, lai la nguoi quan ly tién cua nguoi khéc thay vi
tién cua ho, va diéu khong thé duoc mong doi nhiéu I3,
ho nén giam sat tién cua minh vdi su than trong sat sao
nhu cdc doi tdc & mét cong ty hop danh lam. Gidng nhu
nhitng nguoi quan gia cua mét ga dan 6ng giau cd, ho
c6 xu hudng tap trung sv chd y dén nhifng van dé nho
nhat khéng phai vi danh du cua chu nhén ho va rat dé
dang tu cho minh quyén han tir viéc nay. Su tho o va du
thira, vi 1€ do, luén phai hién hitu, du it hay nhiéu, trong
viéc quan Iy nhitng vdn dé cua mgt cong ty nhu thé nay”.

— Adam Smith, trich dan bdi Jensen va Meckling
(1976)

I. GIGI THIEU - LY THUYET DAI DIEN VA SU PHAT
TRIEN CUA QUAN TRI DOANH NGHIEP

Viéc phan tach quyén sd hitu khdi quyén quan Iy cua
mot t6 chirc da va dang géy ra nhiéu cudc tranh luén
vé van dé lam thé nao dé dung hoa lgi ich cla nhing
ngudi quan ly va nhiing ngudi s& hiru mot cach hiéu
qua. Adam Smith da dat ra cau hoi nay ngay tir nam
1776 khi 6ng &y lap luan rang su phan tach giira quyén
s hitu va quyén quan ly da gay thiéu dong luc cho cac
nha quan tri dé van hanh cong ty mot cach hiéu qua.

Céc ca s¢ ly thuyét cho phan I6n hé thong quan tri
doanh nghiép hién dai xuat phat tir cong trinh kinh dién
cua Berle va Means (1932), cong trinh nay mo ta van
dé vé dai dién trong cac cong ty hién dai nay sinh mot
phan tlr su tach roi gilra quyén s& hiru va quyén quan ly.
Diéu nay da duoc dién dat qua chinh nhitng phat biéu
cua céc tac gia;

* Source: Santosh Pande, ‘The Theoretical Framework for Corporate Governance’, (2011), <https://papers.ssrn.com/sol3/papers.cfm?abstract

id=1949615>
** Tién si tai Thought Arbitrage Research Institute, New Delhi
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It has often been said that the owner of a horse
is responsible, if the horse lives he must feed it; if
the horse dies he must bury it. No such responsi-
bility attaches to [the owner of] a share of stock.
The owner is practically powerless through his own
efforts to affect the underlying property. The spiri-
tual values that formerly went with ownership have
been separated from it..the responsibility and the
substance which have been an integral part of own-
ership in the past are being transferred to a sepa-
rate group in whose hands lies control’.

The essence of the agency problem is the
separation of management and finance, or, as
has defined in more standard terminology, as
the separation of ownership and control, Shleifer
and Vishny (1997). In a business organization, an
entrepreneur, or a manager, raises funds from in-
vestors to put them to productive use. While the
investors need the manager’s specialized human
capital to generate returns on their funds, the man-
agers need the investor’s funds since he does not
have enough capital of his own to invest. The in-
vestors’ dilemma is how to ensure that, once they
put in their funds, they would not be left holding a
worthless piece of paper issued by the manager.
Viewed in this context, the agency problem refers
to the difficulties that investors have in ensuring
that their funds are not expropriated or wasted on
un - attractive projects.

Jensen and Meckling (1976) integrated ele-
ments from agency theory, property rights and
finance to develop a theory of the ownership
structure of the firm and defined agency costs to
comprise of the monitoring costs by the principal,
the economic bonding costs by the agent and the
residual economic loss.

They argued that agency costs are an unavoid-
able result of the relationship between investors
and managers and that contractual relations are
the essence of the firm, not only with employees
but also with suppliers, customers, creditors, and
so on. According to them most organizations serve
as a nexus for a set of contracting relationships
among individuals and since decision makers ul-
timately bear the agency costs, these decision
makers have the economic incentive to minimize
agency costs.

Historically, corporate governance evolved as a
mechanism to deal with the agency problem and
has been defined by Shleifer and Vishny (1997)
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“Ngudi chu cua mét con ngua thuong duoc cho la
phai chiu trach nhiém, néu con ngua song thi ng ta phai
cho né &n; néu con ngua chét thi 6ng ta phai chén no.
Loai trach nhiém nhu thé khéng gan vdi [chu sa hitu cua]
c0 phiéu. Nguoi chd sé hitu trén thyuc té khdng ¢ quyén
trong nhiing n6 luc cua minh dé gdy anh hudng dén tai
san co'so. Cdc gid trj tinh than ma trude déy gan lién vai
quyén sa hitu da bi tach roi khoi né... tinh trach nhiém va
tai san, mgét phan thiét yéu cua quyén sa hitu trong qud
khit, dang duoc chuyén giao lai cho mét nhom nguoi
ddc lap ma trong tay cua ho c6 quyén kiém soat”.

Ban chat cla van dé dai dién la sy tach roi gilra
quan tri va tai chinh, hodc, dugc dinh nghia bang thuat
nglr tiéu chuan hon, |a sy tach roi gitra quyén sd hiru
va quyén kiém sodt, Shleifer va Vishny (1997). Trong
mdt t6 chic kinh doanh, mot doanh nhan, hodc mot
nha quan tri, huy dong von tir cdc nha dau tu dé sir
dung chiing mt cach hiéu qua. Trong khi cac nha dau
tu can von nhan luc chuyén mon cua nha quan tri dé
tao ra lgi nhuan trén von dau tu cda ho, céc nha quan
tri can von cua nha dau tu vi anh ta khéng c6 du von
cua riéng minh dé& d4u tu. Khé khan clia nha dau tu 12
lam thé nao dé bao dam rang, mot khi ho da bo tién
dau tu, ho sé khong phai cam trén tay mot ban thao vo
gia tri duwoc cung cap bai nha quan tri. Xem xét tr boi
canh nay, van dé dai dién dé cap dén nhirng kho khan
ma cdc nha dau tu gédp phai trong viéc dam bao rang
von dau tu cta ho khong bi truat hiru hodc bi tiéu ton
vao nhitng du dn khong hap dan.

Jensen va Meckling (1976) da két hgp cac nguyén ly
co ban tir hoc thuyét dai dién, quyén tu hiru va tai chinh
dé phat trién nén mot hoc thuyét vé cdu trdc so hiru cua
doanh nghiép va dinh nghia chi phi dai dién bao gom
chi phi giam sat cho nquai chd, chi phi kinh té giao keo
cho bén dai dién va t6n that kinh t& con lai.

Ho lap luan rang chi phi dai dién la mot hé qua khong
thé tranh khoi tir méi quan hé gitra cac nha dau tu va
céc nha quan tri va cac moi quan hé hop dong dé 1a ban
chat cua doanh nghiép, khong chi doi vdi cac nhan vién
ma con ddi vdi cac nha cung cép, khach hang, chd ng,
véan van. Theo ho, da sd céc t6 chic |a cau ndi chinh
cho tap hgp cac moi quan hé hgp dong gilra céc ca
nhan va bai vi nhitng nguai ra quyét dinh sau cung sé
chiu céc chi phi dai dién, ho c6 dong luc kinh té dé
giam thiéu t6i da chi phi dai dién.

Lich st cho thay, nén quan tri doanh nghiép da phat
trién nhu mot co ché giai quyét van dé dai dién va da
dugc dinh nghia bai Shleifer and Vishny (1997) nhu la



as ".. how to assure financiers that they get a re-
turn on their investment’. Most of the literature re-
viewed by them, at that point in time, focused on
what is known as the Anglo-Saxon model that is
largely prevalent in the UK and the USA where firms
are more akin to the Berle and Means view of the
world.

Corporate governance principles that have
evolved have reflected what was considered as
the best practice in the UK and USA and require
listed companies to have unitary boards, indepen-
dent outside directors, and board committees. In
line with the underlying assumptions of the agen-
cy theory these principles primarily focused on
enhancing shareholder value and, in the process,
richly rewarded top executives and have been the
principal basis for governance codes around the
world.

This paper is organized as follows. Section Il
describes the alternative frameworks of corporate
governance viz the stakeholder theory and the
stewardship theory while section Ill explains the
concept of trusteeship. Section IV describes the
current complexities of organizations which are
witnessing the blurring of roles between the princi-
pal and agent and, in that context; section V high-
lights the limitations of the existing frameworks of
corporate governance. Section VI proposes a new
theoretical framework for corporate governance
and, finally, section VII concludes the paper.

Il. ALTERNATIVE THEORETICAL FRAMEWORKS
FOR CORPORATE GOVERNANCE - THE STAKE-
HOLDER THEORY AND THE STEWARDSHIP THEORY

Shleifer et al's (1997) survey also examined
the Japan-German model, two countries in which
corporate and institutional block holders play an
important monitoring role and where an alternative
framework for corporate governance had evolved.
This approach, called the stakeholder view of cor-
porate governance, is often associated with Jap-
anese and continental European practice ( most
closely with Germany ) where law has required
that half the seats on supervisory boards go to rep-
resentatives of the workforce and where custom
has long mandated that a company’s bankers and
large-block shareholders have seats on the board.

“...mot cdch dé cam doan vdi cdc nha tai phiét 1a ho sé
thu duoc loi nhuén trén tién dau tu cua minh”. Phan 16n
tong quan Iy thuyét cta ho, tai thoi diém do, tap trung
vao th& dugc biét dén nhu 1a mé hinh Anglo - Saxon’,
mdt mo hinh pho bién réng khap & Anh va My, noi ma
cdc cong ty gidng vai thé gidi quan ctia Berle va Means
hon.

Nhirng nguyén tac quan tri doanh nghiép phat trién
da phan anh thitr duoc xem la thuc tién tot nhat & Anh
va My va yéu cau cac cong ty niém yét c6 cac hoi dong
don nhat, doc lap véi cac giam ddc, va cac uy ban hoi
dong quan tri. Cung vdi cac gia thuyét cd co sd cua hoc
thuyét dai dién nhirng nguyén ly nay cha yéu tap trung
vao viéc dé cao gid tri c6 dong, dong thai, thudng 16n
cho céc nha diéu hanh tai gioi va da trd thanh co s&
chinh cho céc quy tac quan tri doanh nghiép trén toan
thé gidi.

Bai nghién ctru nay dugc sap xép nhu sau. Phan I
mo ta nhirng co s& khac clia quan tri doanh nghiép qua
hoc thuyét cac bén lién quan va thuyét quan ly trong khi
phan [l giai thich khai niém cua su ay thac. Phan IV mo
ta tinh trang phirc tap cua céc t6 chic noi dang ching
kién sy map mo gitra céc vai tro ctia ngudi chd va bén
dai dién, trong bdi canh do, phan V nhan manh céc han
ché ctia cac mo hinh quan tri doanh nghiép hién hanh.
Phan VI dé xuat mot co s ly thuyét méi cho nén quan
tri doanh nghiép va, cudi cung, phan VII sé didc két toan
b van deé.

II. NHONG CO SO LY THUYET KHAC CUA QUAN TR
DOANH NGHIEP - THUYET CAC BEN LIEN QUAN VA
THUYET QUAN LY

Cudc khao sat cua Shleifer va cong sy (1997) ciing
nghién ctru vé mo hinh Nhat - Dirc, hai qudc gia noi
ma céc c6 dong Ién cla cac t6 chirc va cong ty lién
quan gilt mot vai tro giam sat quan trong va ngi ma
mot hé thdng khac cua quan tri doanh nghiép da phat
trién. Cach tiép céan nay, duoc goi la quan diém cla bén
lién quan vé quan tri doanh nghiép, thuong gan lién véi
cach lam viéc & Nhat Ban va luc dia Chau Au (gan nhat
la véi Dirc) noi ma phap luat yéu cau mot nira so ghé
cua cac hoi déng gidam sat thudc vé cac dai dién cla
luc lwong lao dong va noi ma truyén thong tir lau da
cho phép céc nhan vién ngan hang va cac co dong I6n
cua cong ty gilr cac vi tri trong hoi dong.

M6 hinh Anglo - Saxon hay Cht nghia tu ban Anglo - Saxon: Mgt mé hinh kinh té ty do xu&t hién vao nhitng ndm 1970 dya trén truong phdi kinh té&

hoc Chicago.
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The origin of the Stakeholder theory of corpo-
rate governance can be traced to Freeman (1994)
who defines stakeholders as ‘any group or individu-
al who can affect, or is affected by, the achievement
of a corporation’s purpose’. This evolved, in part,
as a result of the recognition of the complexity
of strategy and the growing recognition that, un-
like as thought previously, a company wasn't just
a production system where strategy was focused
primarily on products and the means to produce
them. Instead there was a growing apprecia-
tion that corporations created value through the
complex interaction of various networks of rela-
tionships; examples of this approach range from
Ansoff's (1987) thinking in the 1960s to Michael
Porter's (1980) conceptions of industry analysis
in the 1980s and the work of Kaplan and Norton
(1992) on balanced scorecards in the 1990s.

The focus of the stakeholder theory is articulat-
ed in two core questions formulated by Freeman
(1994). The first question is what is the purpose of
the firm? This encourages the firm's managers to
articulate the shared sense of the value they create
and what brings its core stakeholders together and
propels the firm forward and allows it to generate
outstanding performance in terms of its purpose
and marketplace financial metrics. Secondly, the
stakeholder theory asks, what responsibility does
management have to stakeholders? This pushes
managers to articulate how they want to do busi-
ness—specifically, what kinds of relationships they

want and need to create with their stakeholders to
deliver on their purpose.

Even though, in many jurisdictions the direc-
tors are responsible and accountable only to the
shareholders, such legal accountability is only in
a narrow sense and with mounting public pressure
- arising from corporate governance scandals and
environmental concerns - even that is changing
and broader corporate governance guidelines are
gradually emerging. The earlier narrow legal defini-
tion of the directors being responsible to only their
shareholders is rapidly changing.

However, a contrary view, to the stakeholder
view on corporate governance, is held by other
thinkers on strategy who believe that just because
the stakeholders have an interest in the perfor-
mance and well being of the business it doesn’t

Ngudn goc thuyét céc bén lién quan cua quan tri
doanh nghiép c6 thé dugc ra doi bai Freeman (1994),
ngudi dinh nghia cac bén dai dién |a “bét ci t6 chirc
hay céd nhan nao cé thé anh hudng, hodc bi anh hudng,
bdi két qua dat duoc tir muc dich cda doanh nghiép”.
Thuyét nay da phat trién, mot phan, nhu mot két qua
cua su nhan thirc vé tinh phirc tap cta chién lugc va su
nhan thic 16n déan rang, khong nhu nhirng gi dd duogc
nghi trudc day, mot cong ty khong chi la mot hé thdng
san xuat noi chién lugc tap trung chli yéu vao cac san
pham va cac phuong phap dé lam ra ching. Thay vao
d6 la sy cong nhan ngay mot 16n rang cac doanh ng-
hiép da tao ra gia tri thdng qua su tuwong tac phic tap
gilra cac mang ludi quan hé da dang; céc vi du cua
thuyét nay trai rong khap tir quan diém cua Ansoff
(1987) vao dau nhiing ndm 1960 tGi nhirng khai niém
vé phan tich nganh cong nghiép vao dau nhitng nam
1980 cung c6ng trinh cua Kaplan va Norton (1992) vé
balanced scorecards? vao dau nhitng nam 1990.

Trong tam cua thuyét cac bén lién quan dugc dién
dat ro rang qua hai cau hoi mau chdt dugce trinh bay
bai Freeman (1994). Cau hoi dau tién la muc dich cla
doanh nghiép la gi? Diéu nay khuyén khich céc nha
quan tri ciia doanh nghiép ly giai tuong tan y nghia cua
gia tri chung ma ho tao ra va cai gi gan két cac bén
dai dién chu chét ciia doanh nghiép va thic day doanh
nghiép phat trién va dé n6 tao ra hiéu suit ngoan muc
vé mat muc dich va céc thong so tai chinh thi truong.
Thi hai, thuyét céc bén lién quan dat ra cau hai rang
nha quan tri can phai c6 trach nhiém nao doi véi céc
bén dai dién? Diéu nay thic day cac nha quan tri néu
lén quan diém ro rang rang ho mudn kinh doanh nhu
thé nao - mot cach cu thé, cac kiéu quan hé nao ma ho
mudn va can thiét |ap vai céc bén dai dién dé phuc vu
cho muc tiéu cta minh.

KE ca khi, vdi nhiéu tham quyén phép ly céc gidm
ddc chi chiu trach nhiém véi cac co dong vé hanh dong
va két qua, trach nhiém phap Iy nhu thé nay chi trong
nghfa hep va véi ap luc xa hoi dang leo thang - ndi lén
tlr cac vu bé boi vé quan tri doanh nghiép va céac lo lang
vé van dé mai truong - ké ca khi diéu ay dang thay doi
va cac ho trg rong hon vé quan tri doanh nghiép dang
dan xuat hién. Cach dinh nghia phap ly han hep trudc
day vé viéc cac giam doc chi chiu trach nhiém dai véi
céc c6 dong dang thay doi nhanh chong.

Tuy nhién, mot quan diém trai ngugc, ddi véi quan
diém cua thuyét cac bén lién quan vé quan tri kinh do-
anh, cta nhitng nha tu twdng khac vé chién lugc tin
rang chi vi cac bén dai dién cd su quan tam dén hiéu
suat va su thinh vurong cua cong ty khong co nghia la

2 M6 hinh quan tri tap trung vao 4 khia canh: quy trinh, tai chinh, khach hang, hoc tap - pht trién.
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imply that stakeholder interests should be regard-
ed as the purpose of corporate activity. Ansoff
(1987) has argued forcefully against the stake-
holder approach, drawing a distinction between a
corporation’s ‘responsibilities’ to a wide range of
interested parties and its ‘objectives’, which guide
management to fulfilling the company’s purpose.

Another argument against the stakeholder theo-
ry is that shareholders have their entire investment
at risk, while suppliers, customers and employees,
in general, receive benefits from the corporation
and enjoy the added protection of prior standing in
contract if things go wrong.

Stronger versions of the stakeholder theory
challenge the assumption that directors, and by
extension managers, have their sole duty to the
company’s owners. Stakeholders, Freeman (1994)
argues, have legitimacy because they can affect
the direction of the company and hence it is legiti-
mate for management to spend time and attention
on stakeholders. That is, however, still some way
from arguing that these people and groups are the
‘ends’ of corporate purpose, to which corporate
boards owe a duty, rather than just the ‘means’ to
the end which remains one of creating shareholder
value.

In some cases the stronger stakeholder argu-
ment goes on to even take a extreme position and
assert that while shareholders are certainly an im-
portant constituent of and profit is a critical feature
of any business activity, the concern for profits is
the result rather than the driver in the process of
value creation, Freeman, Wicks and Parmar (2004).
When viewed in this context as a normative theory,
the stakeholder theory asserts that, regardless of
whether or not stakeholder management leads to
improved financial performance, managers should
manage the business for the benefit of all stake-
holders. This is just the type of conclusion that
would evoke strong protests from many business
people, and led Friedman (1970) to pen his famous
retort that the social responsibility of business is
to make money “.. one and only ... responsibility of
business [was] to use its resources and engage in
activities designed to increase its profits, so long
as it stays within the rules of the game, which is to
say, engages in open and free competition without
deception or fraud'.

su quan tam ctia ho nén duoc xem nhu la muc dich cla
hoat dong doanh nghiép. Ansoff (1987) da phan doi
manh mé céch tiép can bén lién quan, vach ra su khac
biét gitra “cac trach nhiém” ctia mot doanh nghiép doi
vGi cac bén lién quan va “cadc muc tiéu” cta ho.

Mot lap luan khac chong ddi thuyét cac bén lién
quan la cac c6 dong dat toan bo von dau tu cia minh
vao rui ro, trong khi cac nha cung cap, cac khach hang
va céc nhan vién hudng lgi tr doanh nghiép va hudng
thu thém su bao vé tir vi tri wu tién trong hop déng néu
su viéc di sai huéng.

Nhiing 16i giai thich chat ché hon vé thuyét cac bén
lién quan thach thirc gia dinh cho rang céc giam doc, va
vGi vai tro |a cac nha quan tri tdng quat, chi cé méi trach
nhiém véi nhitng ngudi cht s& hiru cta cong ty. Free-
man (1994) lap luan rang, cac bén lién quan cd quyén
hop phap bdi vi ho c6 thé gy anh hudng dén dudng 16i
cua cong ty va vi thé do 1a mot diéu chinh dang khi céc
nha quan tri can danh thoi gian va sy chd y dén céc bén
lién quan. Diéu nay, tuy nhién, van chua thé thuyét phuc
rang nhitng con nguoi va cdac t6 chirc nay la “céc diém
cudi” cua muc tiéu doanh nghiép, nhitng ddi tugng ma
céc hoi dong doanh nghiép ng nghia vu, thay vi chi ng
“phurong thirc” hudng dén muc tiéu dén nhirng thir lam
nén gia tri clia cd déng.

Trong mot s6 truong hop 1ap luén danh thép hon cua
phia cac bén lién quan tiép tuc dan dén mot lap truong
cuc doan va khang dinh rang trong khi cac c8 dong
chac chan la mot phan t&r quan trong va lgi nhuan la
mot dac trung chinh yéu clia hoat dong kinh doanh, su
quan tam dén lgi nhuan la két qua thay vi la dong co
cua qua trinh tao ra gia tri. Freeman, Wicks va Parmar
(2004). Khi dugc xem xét trong bdi canh nay nhu mot
hoc thuyét tiéu chuan, thuyét cac bén lién quan khang
dinh rang, du s quan Iy bén lién quan cé dan dén hiéu
suat tai chinh tot hon hay khong, cac nha quan tri nén
quan ly kinh doanh sao cho céc bén lién quan déu cé
lgi. Day chi la mot ki€u két ludn ma sé géy ra nhirng
phan d6i manh mé tir nhiéu doanh nhan, va khién cho
Friedman (1970) viét bai dap lai ndi tiéng rang trach
nhiém x& hoi cta kinh doanh la kiém tién “...mdt va chi
mét.. trach nhiém cua kinh doanh [d4 la] st dung tai
nguyén cua minh va tham gia cac hoat déng duoc duoc
thiét k& dé tang loi nhuan, mién la né nam trong céc quy
dinh cua cudc choi, nghia la, tham gia vao su canh tranh
cbng khai va tu do ma khéng cd lira gat va gian lan".
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As a basis for a corporate governance frame
work, the stewardship theory suggests that man-
agement and board members in an organization
will be motivated by some larger force than the
desire for personal wealth. Drawing on organiza-
tional psychology, it suggests that selfesteem and
fulfillment loom large in their decision-making, as
had suggested in Maslow’s hierarchy of needs.

Stewardship Theory has its roots from psychol-
ogy and sociology and its origin is defined by Davis,
Schoorman &Donaldson (1997) as akin to ‘a stew-
ard protects and maximizes shareholders wealth
through firm performance, because by so doing, the
steward’s utility functions are maximized'. In this
perspective, stewards are company executives
and managers who work for the shareholders and
protect and make profits for them. Unlike the agen-
cy theory, the stewardship theory does not stress
on the perspective of individualism, Donaldson &
Davis (1991), but rather on the role of top manage-
ment, as stewards, playing the role of integrating
their goals with that of the organization. The stew-
ardship perspective suggests that stewards are
satisfied and motivated only when organizational
success is attained.

Agyris (1973) had argued that the agency theo-
ry looks at an employee or people as an economic
being, which suppresses an individual’s own as-
pirations. Stewardship theory, on the other hand,
recognizes the importance of structures that em-
power the steward and offers maximum autonomy
built on trust and encourages executives to act
more autonomously so that the shareholders’ re-
turns are maximized.

Stewardship theory also suggests unifying the
role of the CEO and the chairman so as to reduce
agency costs and to have greater role as stewards
in the organization. It was empirically found that
the returns have improved by having both these
theories combined rather than separated, Donald-
son and Davis (1991). As a prescription the stew-
ardship theory contends that individual directors
should look after the interests of someone or
something larger than their personal self-interest.

lll. EXTENDING THE STEWARDSHIP THEORY -
TRUSTEESHIP

There is increasing evidence of migration to-
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Nhu mot nén tang cho mét co s& quan tri doanh ng-
hiép thuyét quan ly néi rang céc nha quan tri va cac
thanh vién hgi dong trong mot t6 chirc sé dugc truyén
dong luc bai mot nguyén nhan I6n hon sy tham vong
giau cd ca nhan. Dya trén tam ly hoc t6 chirc, long tu
trong va su thda man gdy anh hudng rat Ion trong qué
trinh dua ra quyét dinh, nhu da duoc dé cap trong thap
nhu cau cta Maslow.

Thuyét quan ly bat nguén tlr tdm |y hoc va xa hoi
hoc va nguon goc cua né dugc dinh nghia bai Davis,
Schoorman & Donaldson (1997) giéng nhu la “mgét
nguoi quan ly bao vé va téi wu héa su giau ¢ cua cdc
c6 dong théng qua hiéu suat doanh nghiép, bdi vi khi
lam véy, chirc ndng hitu dung cua ngudi quan ly duoc
t6i vu héa”. Trong quan diém nay, nhirng ngudi quan ly
la céc giam doc diéu hanh va nha quan tri lam viéc cho
céc c6 dong va bao vé va tao lgi nhuan cho ho. Khong
giong thuyét dai dién, thuyét quan ly khong nhan manh
vao tu tudng chl nghia cé nhén, Donaldson va Davis
(1991), ma vao vai tro clia nha quan tri cap cao, nhu
nhitng quan gia, déng vai tro két hgp muc tiéu cua ho
vao muc tiéu cla t6 chirc. Quan diém cua thuyét quan
ly cho rang céc nha quan ly chi hai long va c6 dong luc
khi dat dugc thanh cong cho t chic.

Argyris (1973) dé lap luan rang thuyét dai dién chi
xem mot nhan vién hay tap thé nhu mot cd thé kinh té,
diéu nay che lap cac tham vong cé nhén cua ho. Thuyét
quan ly, mat khac, cong nhan tam quan trong cla céc
cdu trdc ma trao quyén cho quan ly va mang lai quyén
tu quyét xay dung trén su tin twdng va khich 1é céc
nha diéu hanh hanh déng mot cach doc lap hon dé loi
nhuan cla céc cd déng dugc t6i da hda.

Thuyét quan ly cling dé xuat viéc hgp nhat vai tro
clia gidam déc diéu hanh va chd tich dé giam thiéu chi
phi dai dién va dé c6 vai tro I6n hon nhu céc quan gia
trong t6 chdc. Loi nhuin da dugc ching minh bang
thuc nghiém la da cai thién badi viéc két hop thay vi tach
roi cac ly thuyét nay, Donaldson va David (1991). Nhu
maot nguyén tac, thuyét quan Iy cho rang céc giam doc
ca nhan nén quan tam dén lgi ich cua ai dé hay cai gi
d6 16n hon tu lgi cia minh.

I1l. MG RONG LY THUYET QUAN LY - SU' UY THAC

Ngay cang c6 nhiéu bang ching vé su dich chuyén



wards a more inclusive model of governance
which, even as it emphasizes the imperatives of
shareholder wealth creation, responsibility to all
stakeholders and equitable distribution of wealth,
is also sensitive to the broader needs of the soci-
ety.

The scale and magnitude of corporate frauds
and scams, across the world, in the 21st century
have also made it abundantly evident clear that
corporations, in pursuit of their profits, can ill af-
ford to ignore their impact on the dimensions of
their interface with the environment and the soci-
ety in which they operate.

As Balasubramanin (2008) has pointed out,
there is in fact a large measure of wisdom and
counsel available in the Indian tradition that would
provide the framework for such a framework, and
Mahatma Gandhi has been among the foremost
exponents and interlocutors in modern times for
such a model. He goes on to suggest that the
Gandhian concepts of Trusteeship , truth, nonvio-
lence, and satyagraha (or truth-force) are not only
in perfect sync with, but go much farther than, the
modern expectations of corporate stewardship
that stands for caring for other peoples’ money
and resources entrusted to the care of corporate
directors and executive management.

The Gandhian notion of Trusteeship goes be-
yond the conventional notions of stewardship,
philanthropy, and social responsibility. Whereas
stewardship relies on higher values and trust in the
running of an enterprise and is based on collectiv-
ism, philanthropy involves making a contribution
to activities that are involved in good cause and
while signifying support and encouragement to the
cause does not involve any transformation of the
giver's a intent or behavior beyond a simple act of
donation. Neither does philanthropy impose any
constraints on the donor’s decision making. Social
responsibility, on the other hand, stipulates that
corporations need to recognize their responsibili-
ty towards society and to accordingly act in a re-
sponsible manner. This sets a minimum standard
of expectations of acceptable corporate behavior.

However, the concept of trusteeship has a
broader canvas and goes much beyond the con-
ventional stakeholders and addresses the expec-
tations of all sections in the society. It address-
es the moral issues faced by organizations and

3(kinh t€) chinh sach khang cy thu dong.

hudng t6i mot mo hinh quan tri toan dién hon 13, ngay
ca khi né nhan manh tdm quan trong cta viéc tao ra
clia cai cho c6 dong, trach nhiém véi cac bén lién quan
va phan phdi cong bang cta tai san, ciing thich &ng véi
nhitng nhu cdu rong I6n hon ctia xa hai.

Pham vi va quy mo cua céc hanh vi gian lan va lira
dao doanh nghiép, trén toan thé gidi, trong thé ki 21
cling da lam rd rang céc tap doan, trong khi theo dudi
lgi nhuan cua ho, khong dd kha ning dé bo qua téc
dong cda chiing trén céc khia canh cla twong tac gilra
ho véi moéi truong va xa hdi ma ho hoat dong.

Nhu Balasubramanin (2008) da chi ra, trén thuc té
c6 mot thude do I6n cua tri tué va 1oi khuyén c6 san
trong truyén thdng An Do sé cung cap pham vi cho mot
khudn khé nhu vay, va Mahatma Gandhi |a mot trong
nhitng ngudi Ging ho va nguai dai dién 16i lac nhat trong
thdi hién dai cho mét mé hinh nhu vay. Ong 4y tiép tuc
goi y rang cac khdi niém Gandhian vé Su Uy thac, su
that, bat bao dong, va satyagraha® (hay strc manh chéan
ly) khong chi dong bo hoan hao, ma con di xa hon, la
nhitng ky vong hién dai ctia nén quan ly doanh nghiép
dai dién cho viéc quan tam dén tién bac va tai nguyén
cua ngudi khac dugc giao phd lai cho viéc gin gil cla
nhitng nguoi diéu hanh doanh nghiép va cua quan ly
diéu hanh.

Quan niém Gandhian vé Su Uy thac vugt ra ngoai
céc quan niém thong thuong vé quan ly, long nhan ti,
va trach nhiém xa hoi. Trong khi su quan Iy dua trén
cdc gia tri cao hon va tin vao qua trinh véan hanh cda
mot doanh nghiép va dua trén chu nghia tap thé, su
nhan tlr bao gém viéc déng gép vao cac hoat dong co
lién quan dén muc dich t6t dep va trong khi biéu thi su
ho trg va su khich 1é n khdng bao ham bt ki su thay
ddi nao vé y dinh hodc hanh vi ctia ngudi cho ngoai
mot hanh dong quyén gép don gian. Su nhan tir cling
khong dp dat bat ki rang budc nao dén viéc ra quyét
dinh cta nha tai trg. Trach nhiém xa hoi, mat khac, quy
dinh rang cac doanh nghiép can phai nhan thirc dugc
trach nhiém cta ho ddi véi xd hdi va tir d6 phai hanh
dong mot cach trach nhiém. Diéu nay dét ra nhiing tiéu
chuén ky vong t6i thi€u cda hanh vi ¢d thé chap nhan
dugc cua doanh nghiép.

Tuy nhién, khai niém vé su Gy thac c6 mot birc tranh
rong hon va xa han cdc bén lién quan théng thudng va
giai quyét cac ky vong cua tat ca cac tang |op trong xa
hoi. N6 dé cép dén céc van dé dao dirc ma céc to chic
ddi mat va xac dinh vai tro cling nhu trach nhiém cda t6
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defines the role and responsibility of the organiza-
tion to its entire social environment, particularly
those who are disadvantaged.

Trusteeship does not require re-distribution of
assets in excess of one’s needs, it only prescribes
that what is not being used should be held in trust
for meeting society’s needs and neither do Mahat-
ma Gandhi's prescriptions prevent an organization
from pursuing a goal that aims at maximizing
wealth.

Giving example from corporations in India and
the Western world, Balasubramanian (2008) has
suggested that, increasingly, there seems to be a
growing appreciation that the board’s role was to
steer a course which, while protecting and enhanc-
ing shareholders’ wealth, would also ensure that
the stakeholders’ aspirations are factored in and
organizations fully discharge their responsibility to
the society at large.

Development scientist Mitra (2008), however,
feels that the Gandhian model of trusteeship has a
failed legacy and attributes the reason for its fail-
ure, primarily, to the faulty execution of this con-
cept.

According to Mitra (2008), trusteeship is too
complex and ambitious to succeed in the short run
and can succeed only when it is accompanied with
transformational change in the concerned people.
She points out that in Mahatma Gandhi’s rendering,
trusteeship was a deeply spiritual and religious
concept in which he had combined with western
liberal thought to develop the idea of trusteeship.

However, when Gandhi’s colleagues drew up the
principles of trusteeship, and urged him to formal-
ize his thoughts on the topic, what emerged was
an exhaustive and prescriptive list of controls and
warnings to the private sector. These principles
state that trusteeship ‘gives no quarter to capital-
ism' but gives “the present owning class a chance
to reform itself”; under “..state requlated trustee-
ship, an individual will not be allowed to own or use
his wealth for selfish satisfaction or in disregard of
the interest of society.”; “A limit should be fixed for
the maximum income....with a tendency to obliter-
ate the difference between the maximum and mini-
mum”; Gandhi-Manibhavan (n.d).

Unfortunately, according to Mitra (2008), while
drawing up the principles of trusteeship, the char-
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chirc doi vai toan bo méi truang xa hoi cla nd, cu thé |a
nhitng ngudi khé khan.

Su ty thac khong yéu cau viéc tai phan phai cua cac
tai san vuot qua nhu cau ctua mat ngudi, n6 chi quy
dinh rang nhitng gi khong dugc st dung nén dugc gitr
lai vGi niém tin 13 d& dép (rng nhu ciu cua xa hoi va
nhitng quy dinh cia Mahatma Gandhi ciing khong ngan
can mot 0 chic theo dudi mot muc tiéu nham tdi toi
da hoa tai san.

Lay vi du tir cac tap doan tai An Do va thé gidi
phuong Tay, Balasubramanian (2008) da gogi y rang
duong nhu ngay cang cé mot sy cong nhan cao rang
vai tro cua hdi déng quan tri la chi dao mat 10 trinh ma,
dong thai bao vé va nang cao tai san cla c6 déng, ciing
dé dam bao rang nguyén vong cla cac bén lién quan
duoc can nhac dén va céc t6 chirc hoan toan thuc hién
trach nhiém cua ho ddi vdi xa hdi noi chung.

Tuy nhién, nha khoa hoc phat trién Mitra (2008) cam
thay rang mo hinh Gandhian vé sy dy thac da la mot di
san that bai va cho rang nguyén nhan dan dén su that
bai ctia ng, chu yéu, la do tinh thuc thi sai léch cda khdi
niém nay.

Theo Mitra (2008), su ty thac la qud phtc tap va day
tham vong dé c6 thé thanh cong trong ngén han va chi
c6 thé thanh cong khi nd gan lién vai thay d6i mang tinh
chuyén bién trong nhirng nguai ¢4 lién quan. C6 &y chi
ra rang trong dién giai cia Mahatma Gandhi, sy dy thac
la mét khai niém mang tinh tam linh va tén gido sau
sac, trong d6 6ng da két hop vai tu trdng tu do phuong
tay dé phat trién y tudng veé su Qy théc.

Tuy nhién, khi cac dong nghiép cua Gandhi dé ra
cdc nguyén tac cua su Uy thac, va thic giuc 6ng xac
dinh suy nghi ca minh vé chu dé nay, nhitng th{ xuat
hién la mot danh sach day du va dé ra quy tac vé cac
bién phap kiém sodt cling nhu canh bao ddi véi khu
vuc tu nhan. Nhitng nguyén tac nay néu rd rang su Qy
thac 'khdng dung ting cho chd nghia tu ban' nhung cho
“tdng IGp tw san hién nay mét co héi cdi cach ban than”;
dudi “...su dy thdc do nha nudc diéu chinh, mét cd nhan
Sé khéng duoc phép sa hitu hodc st dung tai san cua
minh cho muc dich théa mén tu lgi hodc khéng quan
tam dén loi ich cua xa hoi.”; “Mot gidi han nén duoc cd
dinh cho thu nhap t6i da. . .vdi mgt khuynh huéng xéa
bo su khdc biét giita toi da va toi thiéu"; Gandhi-Man-
ibhavan (khong xac dinh ngay cu thé).

Khong may thay, theo Mitra (2008), trong khi dang
lap ra cac nguyén tac cua su Uy théc, cach tiép can



acteristic Gandhian approach of discourse and dis-
cussion, of striving, of voluntarism and insistence
on personal transformation of all stakeholders, of
a change of heart and attitude seem to have been
totally missing. Instead, an overtly prescriptive
approach has been taken to develop this concept
resulting in a flawed concept.

However, despite various shortcomings, the
underpinnings of Gandhi’s trusteeship still find an
intuitive affinity in present day scenario. The ba-
sic principles of Gandhi's trusteeship model are
equity, justice and holistic well-being (for and by
all) and as long as they remain as challenges, the
concept of trusteeship would continue to remain
relevant. Gandhi's plea to business to make man-
agers and workers stakeholders is a part of main-
stream corporate strategy today. Social initiatives
are a part of every manager’s corporate social re-
sponsibility lexicon and brand-building. Likewise,
increased globalization has led the challenge of
raising the bar on social, ethical and environmen-
tal standards.

The primary challenge with the Gandhian trust-
eeship model is that it cannot be implemented by
prescriptions alone but, to succeed, needs to be
accompanied by transformational change of the
hearts and minds. Given these challenges it re-
mains as an ideal state for organizations to aim
for!

IV. THE COMPLEXITIES OF MODERN ORGANI-
ZATIONS

In today’s world, the responsibility to sharehold-
ers and creating long term shareholder value is in-
creasingly becoming less relevant in defining the
goal of corporate behavior and action, not because
responsibility to shareholders is an outdated con-
cept but because of the fact that the concept of
shareholder longevity has changed significantly
over the years on account of the significant churn
in shareholding that is so common today.

According to a study in the late 1990’s by Bain
& Company, Business Week Online (September
13,1999) in the USA, at a churn rate of 76% shares
turn over at a rate six times greater than in 1960.

In such an environment, the phrase “building
enduring shareholder value” takes on a different
connotation and really means “maximizing share

ddc tinh cta Gandhian vé dién ngon va thao luén, vé
su phan dau, vé chid nghia tu nguyén va su khang dinh
vé cai bién ca nhan cua tat ca cac bén lién quan, vé su
thay d6i quan di€m va thdi d6 dudng nhu da hoan toan
thiéu sot. Thay vao dd, la mot cach tiép can vé mat quy
tac mot cach cong khai da dugc tiép nhan dé phat trién
khai niém nay dan dén mot khai niém thiéu sot.

Tuy nhién, mac cho nhiéu nhitng thiéu sét, nén tang
cua su Uy thac cta Gandhi van phat hién ra mot nét
twong dong truc quan trong tinh thé ngay nay. Cac
nguyén tac co ban cia mo hinh sy Gy théac cta Gandhi
la cong bang, cong ly va phic lgi toan dién (cho va vi
tat ca) va mién 1a chling van con la céc thach thirc, khai
niém cua su uy thac sé tiép tuc van con phi hgp. Thinh
cau cua Gandhi vdi cac doanh nghiép dé cac nha quan
ly va céc nhan vién trg thanh bén lién quan la m6t phan
cua chién lrgc doanh nghiép chii dao ngay nay. Cac
sang kién vi xa hoi 1a mot phan trong tir dién vé trach
nhiém xa hoi cia moi nha quan Iy va viéc xay dung
thuong hiéu. Tuong tu nhu vay, toan cau hda gia tang
d4 dan dén thach thirc cua viéc nang cao tiéu chuan xa
hoi, dao dirc va moi truong.

Théach thirc chinh cia m6 hinh sy Gy thac cta Gand-
hian 1a né khong thé thyc hién dugc chi bang nhitng
quy dinh nhung, dé thanh cong, can phai di kem vdi
thay d6i mang tinh chuyén héa vé ca con tim va tam
tri. VGi nhitng thir thach nay, né van la mat tinh trang li
twdng dé cac t6 chic hudng téil

IV. TINH PHUC TAP CUA CAC TO CHU'C HIEN DAI

Trong thé gi6i ngay nay, trach nhiém véi c6 dong va
tao dung gid tri co dong lau dai ngay cang trd nén it lién
guan trong viéc xac dinh muc tiéu cta hanh vi va hoat
dong ctia doanh nghiép, khong phai vi trach nhiém véi
c0 dong la mot khai niém 16i thoi ma bdi vi thuc té 13
khai niém su bén lau cla c6 dong da thay ddi dang ké
qua nhiéu ndm do tinh trang roi bo dang ké trong viéc
s hitu c0 phan dang rat pho bién hién nay.

Theo mot nghién vao cudi nhiing nam 1990 cta Bain
& Company, Business Week Online (ngay 13 thang 9
nam 1999) ¢ Hoa Ky, va véi ty Ié mirc do roi bo & 76%,
c0 phiéu dugc chuyén nhuong véi téc do I16n hon gap
sdu lan so vdi nam 1960.

Trong mot mdi trudng nhu vay, cum tir “xay dung gid
tri c6 déng lau dai” mang mot ham y khéc va c6 y nghia
thuc su 1a “t6i da héa gid c6 phan dé dat duoc 14i von”
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price for realizing capital gains” on the sale of the
shares by investors who do not have any long term
interest in the well being of the organization.

With an increased focus on looking at short
term gains as opposed to creating long term value,
increasing market valuation of shares is now the
driver and not an outcome of the process of creat-
ing shareholder value. Today, people often evalu-
ate their portfolio company by looking at the stock
price in the short run and move quickly to other
companies with better potential for near-term
appreciation. Furthermore, with the proliferation
of stock options with relatively short vesting and
holding requirements, increasingly larger numbers
of people in management have started aligning
with this view of focusing on short term market
value gain rather than looking towards long term
value creation.

Collins, Jim (2001) has suggested that whenev-
er we consider the return on a stock in anything
less than a five-year horizon, we are confusing the
concepts of price and value and a shortsighted fo-
cus on price would inevitably lead to the decline of
great companies. In his view, to become or remain
a great company the organization must exhibit the
dogged determination to take the steps necessary
to create long term value and not play the game
of short term returns. Boards of such great com-
panies must be able to distinguish between short
term price advantage and long term value creation.

Some writers have even argued that in today's
complex business environment, it is not enough
to balance the ‘shareholder wealth maximization’
with ‘long-term commitment’ in corporate gov-
ernance and that the model must include a third
dimension which focuses on growth and value cre-
ation for the organization, McCahery, Vermeulen,
and Hisatake (2013), who go on to suggest that
one of the advantages of such a three dimension-
al model of corporate governance is that the re-
sponsibility, for implementing structures that limit
agency costs, encourage long term commitments
and promote entrepreneurship and innovation, lies
within the company itself.

Another organizational complexity of recent or-
igins is the significant decrease in the tenure of
the CEOs at the top. Ever since the concept of ‘ex-
ecutive churn’ was coined by Bennis and O'Toole
(2000), this label has been increasingly used to
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trén viéc ban c6 phan cla nhitng nha dau tu khéng c6
su quan tam dai han dén tinh trang 6n dinh cua to chirc.

Vi su gia tang tap trung vao viéc xem xét lgi nhuan
ngan han thay vi tao ra gia tri dai han, gia tang dinh gia
thi trudng cua c6 phiéu hién 13 su thic day va khong
phai la két qua cua qua trinh tao ra gia tri cho cd dong.
Ngay nay, moi nguoi thuong danh gia danh muc dau tu
kinh doanh cong ty ctia ho bang céch nhin vao gia co
phiéu ngan han va chuyén nhanh qua céc cong ty khac
vGi tiém nang tang gid trong ngan han tot hon. Hon nira,
vi su gia tang cla cdéc lua chon vé ¢6 phiéu véi nhitng
yéu cdu hudng lgi va nam gilr ngan, ngay cang c6 mot
s0 lugng |6n nguai trong ban quan Ii bat dau theo quan
diém tap trung vao loi ich gid tri thi truong ngan han
thay vi hudng t6i viéc tao ra gia tri dai han.

Collins, Jim (2001) da dé xuat rang bat c( khi nao
chling ta xem xét loi nhuan ctia mot cd phiéu trong bat
ct thr gi ¢ khoang thai gian chua day nam nam, ching
ta dang nham lan cac khai niém vé gid ca va gia tri va
mot su tap trung thién cén vao gid ca sé chac chan
dan dén su suy sup cua nhitng cong ty t6t. Theo quan
diém cua ong, dé trg thanh hodc duy tri mot cong ty
tot, tap doan do phai thé hién quyét tdm bén bi dé thuc
hién cac budc can thiét nham tao ra gia tri lau dai va
khong choi tro chai cta nhitng lgi nhuan ngan han. Hoi
dong quan tri ctia nhitng cong ty t6t ay phai cd kha
ndng phan biét gitra loi thé ngan han vé gia va viéc tao
ra gia tri dai han.

Mot sO tac gia tham chi da lap luan rang trong moi
trudng kinh doanh phic tap ngay nay, né khong du dé
can bang gitra ‘t6i da hoa tai san clia co dong’ va ‘cam
két lau dai’ trong quan tri cong ty va rang mo hinh nay
phai bao gom mat khia canh thir ba tap trung vao tang
trudng va tao ra gia tri cho td chirc, McCahery, Vermeu-
len, va Hisatake (2013), ho tiép tuc dé nghj rang mot
trong nhitng loi thé cua mo hinh quan tri cong ty ba
chiéu nhu vay la trach nhiém, trong viéc ap dung céc
cau trdc dé han ché chi phi dai dién, khuyén khich cac
cam két dai han va thiic day tinh than kinh doanh va doi
mdi, thudc vé chinh cong ty.

Mot tinh trang phirc tap khdc vé mét t6 chic co
ngudn goc gan day 1a su giam st dang ké trong nhiém
ki cua cac giam doc diéu hanh cap cao. KE tir khi khai
niém ‘su roi bo cua nha diéu hanh’ dugc dua ra boi Ben-
nis va 0'Toole (2000), cum tir nay da dugc st dung



describes the brevity of CEO tenure and the reali-
zation that an incoming CEO usually has a two year
period to get it right before there is either voluntary
or involuntary churn at the top. Bennis et al (2000)
found that the ‘churn-time’ was markedly less than
what was afforded to incoming CEOs 10 to15 years
ago and according to them this CEO churn factor
is part of the dangerous hubris that leads CEOs to-
ward dramatic and high profile strategic changes
(mergers, take-over, acquisitions and revolutionary
change) that cause more harm than good to the
organization.

The CEO churnis now a global phenomenon and
is not confined to the USA alone. As reported in the
online edition of Financial Express, Financial Ex-
press (October 22, 2006), a study done by the HR
consulting firm EMA Partners International found
that in the past 5 years 66% of the companies in In-
dia had changed their CEOs, with MNCs having the
highest percentage at 86% and the trend is expect-
ed to go up further, “We expect the attrition rate
to go up, especially in certain sectors like financial
services, ITeS and BPQ, which are in the process of
maturing.”

Increasingly and, perhaps guided by their own
concerns regarding their survival, CEOs are taking
decisions which are guided by their own survival
instincts rather than taking decisions that would
be beneficial for the organization in the long run.

The above mentioned organizational complexi-
ties present difficult challenges for board members
while taking decisions and the current theoretical
corporate governance frameworks do not provide
much help.

V. LIMITATIONS OF THE EXISTING THEORET-
ICAL FRAMEWORKS FOR CORPORATE GOVER-
NANCE

As the basis to guide board members while tak-
ing decisions the traditional agency theory, which
forms the basis of most of the current framework
for corporate governance, is fundamentally flawed.

The agency theory is based on the relationship
between the two parties- principal(s) and agent(s),
and a shared understanding of the context in which
agreements are made between them.

ngay cang nhiéu d€ miéu ta s chong vanh trong nhiém
ky cua giam doc diéu hanh va nhan thirc rang mot
giam doc diéu hanh ké nhiém thuong cé khoang hai
ndm dé lam cho ding trude khi tu nguyén hay khong
tu nguyén roi bod vi tri ding dau. Bennis va cong su
(2000) phat hién ra rang ‘thoi gian roi bé' thap hon ro
rét so vdi nhirng gi c6 thé duoc cho cac gidam doc diéu
hanh ké nhiém & thoi diém tir 10 dén 15 ndm trude va
theo ho nhan t0 rgi bo cua giam doc diéu hanh nay la
mat phan cda tinh kiéu ngao nguy hiém dan céc gidm
ddc diéu hanh dén céc thay ddi sau sac va mang tinh
chién lvgc tam ¢ (sap nhap, tiép quan, mua lai va cac
thay doi mang tinh cach mang) ma gay hai nhiéu hon
lgi cho td chirc.

Su roi bo cla giam déc diéu hanh bay gio la mot
hién tuong toan cau va khong chi gi6i han & moi Hoa
Ky. Nhu da bao cao trong an ban truc tuyén cua Fi-
nancial Express, Financial Express (ngay 22 thang 10,
2006), mot nghién ctru duge thyc hién bai cong ty tu
van nhan su EMA Partners International cho thay trong
5 ndm qua 66% cac cong ty ¢ An Do da thay ddi cac
giam doc diéu hanh cua ho, trong dé céc cong ty da
qudc gia co ti Ié cao nhat la 86% va xu hudng cd du
kién sé tiép tuc tang |én, “Chung t6i doan rang ti I roi
bo sé tang lén, déc biét la trong céc linh vuc nhu cdc
dich vu tai chinh, ITeS* va BPO®, la nhitng linh vuc dang
trong qud trinh phat trién.”

C6 |é do anh hudng bdi chinh mai quan tdm cua ho
vé sur s6ng con cua ban than, cac giam doc diéu hanh
dang ngay cang dua ra nhitng quyét dinh duoc dan dat
bdi ban nang sinh ton ctia ho hon la dua ra nhiing quyét
dinh ¢ lgi cho t6 chirc vé lau dai.

Tinh phirc tap vé mét t8 chirc dugc néu trén dat
ra nhitng thach thirc khé khan cho céc thanh vién hoi
dong quan tri trong viéc dua ra cac quyét dinh va khu-
ong kha ly thuyét vé quan tri cong ty hién tai khong thé
cung cap dugc nhiéu ho trg.

V. CAC HAN CHE CUA CAC KHUON KHG LY THUYET
HIEN CO VE QUAN TR CONG TY

La co s& dé hudng dan cac thanh vién hoi dong
quan tri trong khi dua ra cac quyét dinh, thuyét dai dién
truyén thong, von la nén tang cua hau hét cac khuon
khé quan tri cong ty hién tai, da sai s6t tir co ban.

Ly thuyét dai dién dva trén méi quan hé gitra hai bén-
(céc) nguai cha va (cac) dai dién, va sy hiéu biét chung
vé bdi canh ma trong d6 cac thoa thuan dugc thuc hién
gitra ho.

* Information Technology Enabled Services: Dich vu H6 trg Cong nghé Thong tin

5 Business Process Outsourcing: Thué ngoai quy trinh kinh doanh
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However, discerning what is in the interests
of shareholders is not an easy task. Founders
and their families have different interests from
venture capitalists looking for an early exit and
both of them may have different interests from
the institutional investor who has just purchased
shares during an initial public offering from either
of them. The dilemma before the board members
in modern organization is to decide for whom the
strategy should be set - i.e. is the strategy aimed
to benefit the investor who holds the shares today,
or the one who is likely to hold them tomorrow? Or,
one who may hold the shares in three years' time?

Furthermore, in the 21st century, the prolifera-
tion of new instruments and trading platforms like
derivative markets, short-selling, hedge funds and
cross-border trading have made the already diffi-
cult task of understanding the interests of share-
holders almost impossible and even perverse.
As an illustration, consider investment tools like
mutual funds whose growth has accelerated the
concentration of corporate share ownership in the
hands of institutional investors. Some of these
mutual funds passively track a broader market
index, where the interest of the fund is linked to
the overall performance of the market. The own-
ers’ (holders of the mutual funds which in turn hold
shares in the organization) economic interests are,
therefore, different from those of the company in a
very competitive marketplace.

The advent of leveraged hedge funds has added
further complexity leading to a possible situation
where a hedge fund trading on a short selling strat-
egy (on the back of shares temporarily acquired
for executing the trade from a passive fund) ac-
tually benefits from the company doing badly and
the fund gains from the poor performance of the
company!

Therefore, in the real world where principals are
equated to the shareholders of the company and
the agents to its managers, reliance on the agency
theory as the bedrock for corporate governance
poses a real challenge since the shareholders are
usually an amorphous mass of people who are not
known to the managers and whose requirements
may even be at cross purpose to the objective of
‘long term shareholder value'. Indeed, in the mod-
ern context there is no requirement, or even expec-
tation, that anyone will remain a shareholder for
an extended period of time and the basic assump-
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Tuy nhién, viéc phan dinh diéu gi la vi lgi ich cla co
dong khong phai la mot diéu dé dang. Nhitng nguoi
séng lap va gia dinh ho c6 nhitng mdi quan tam khac
vGi cac nha dau tu mao hiém dang tim mot 16i thoat
sém va ca hai nguoi ho c6 thé cd nhirng mdi quan tam
khac vdi nha dau tu t0 chirc vira méi mua c6 phan
trong dot chao ban cong khai lic dau tir mot trong hai
nguoi. Van dé nan giai trudce cac thanh vién hoi dong
quan tri trong t6 chirc hién dai 1a quyét dinh chién lugc
nén duoc thiét |ap cho ai - tirc 1a chién luge nham dén
lgi ich cia nha dau tuw nam gitr co phiéu hom nay, hay la
ngudi cd kha nang nam gilr nd vao ngay mai? Hay, mot
nguoi c6 thé nam gilr cd phan trong ba ndm t6i?

Hon nita trong thé ky 21, sy gia tang cla cac cong
cu va san giao dich maéi nhu thi trudng phai sinh, ban
khdng, quj phong ho va giao dich xuyén bién gi¢i da
khién viéc von da kho khan la tim hiéu moi quan tam
cta cac cd dong gan nhu khong thé thuc hién duogc
va tham chi con sai ngugc. D€ minh hoa, hdy xem cac
cong cu dau tu nhu cac quy twong hd ma su phat trién
clia n6 da thic day su tap trung quyén sd hiru co phan
ctia doanh nghiép vao tay cta cac nha du tu to chic.
Mot s6 quy twong ho nay thu dong theo déi mat chi s6
thi trvong rong hon, noi lgi ich cta qui duoc lién két vdi
hiéu suat chung cua thi truong. Lgi ich kinh té cta chu
@ hiru (nguoi nam gilr quy tuong ho sau d6 nam gitr
c0 phan trong t6 chic), vi thé, khac vdi lgi ich clia cong
ty trong mot thi truong rat canh tranh.

Su ra doi cla cdc don bay quj phong ho da tang
thém su phtrc tap, dan dén tinh hudng ma giao dich
quy phong ho theo chién lugc ban khdng (dua trén co
phién tam thaoi c6 duoc khi thuc hién giao dich tir quy
thu dong) thuc su cd lgi tir viéc cong ty dang hoat dong
khong tot va quy thu duoc tir hoat dong kém hiéu qua
cua cong ty!

Do dd, trong thé gidi thuc noi cac nguoi chu dugc
danh dong védi céc cd dong cla cong ty va céc ngudi
dai dién véi cac nha quan ly cta no, viéc phu thudc vao
ly thuyét dai dién lam nén tang cho viéc quan tri cong ty
dat ra mot thach thic that su khi cac c6 dong thuong
la mot khai vo dinh hinh nhitng nguoi khong dugc céc
nha quan ly biét dén va céc yéu cdu cua ho tham chi cé
thé c6 muc dich mau thuin muc tiéu ‘gid tri c6 déng lau
dai’. That vay, trong boi canh hién dai, khong co bat ky
yéu cau, hodc tham chi ky vong, rang bat ky ai sé tiép
tuc la c6 dong trong mot khoang thai gian dai va gia
dinh co ban vé moi quan hé nguai chi - nguoi dai dién



tion of a principal-agent relationship between the
shareholders and managers, around which the
agency theory is based, fails.

Likewise the other party to the principal-agent
contract, normally considered to be the managers
of the organization, is also problematic. The most
senior managers in an organization are likely to be
the board of directors. However, given the increase
in the number of directors who are also sharehold-
ers, their role in the agent-principal relationship
is likely to be partly one (shareholder)and partly
the other (manager), so there is no clear divide
between the two roles as far as the managers are
concerned. The increasing reliance of managerial
remuneration schemes on share option plans fur-
ther accentuates this problem.

With the lines between agent(s) and princi-
pal(s) getting blurred in the current context, the
governance model based on the agency theory
runs into severe limitations in providing a suitable
theoretical framework to the theory of corporate
governance. However, the agency theory does help
the board of directors in finding solutions to a nar-
rower problem of corporate governance of how to
keep managers from diverting corporate funds for
private purposes

Stakeholder theory is flawed as well, but for dif-
ferent reasons. On one hand it fails in determining
the difference between means and ends, while on
the other hand it fails on a practical level because
when everything (the objectives of all the stake-
holders) is a goal then nothing really is the goal.

Stewardship theory may help to explain why
people might still want to serve on boards of di-
rector of public companies, despite the risk of
prosecution under local acts or costly shareholder
lawsuits so common in the litigious western world.
However, some directors see their roles as being
stewards of particular interest groups only. When
a major shareholder secures a seat on the board,
its appointed director will understandably be tied
to that shareholder’s aims, whatever company law
might say.

What is currently missing is a sound theoreti-
cal framework of corporate governance that would
of help to manage the big picture and serve as a
unifying theory to guide the board of directors in
taking strategic decisions such as that involving a
substantial commitment of shareholder funds or
the opportunity costs of abandoning one line of
business for the sake of entering another.

gilra céc cd dong va ngudi quan ly, 1a nén tang ma ly
thuyét dai dién dua trén, da that bai.

Tuong tu nhu vay, bén kia cia hop dong nguoi chu
- nguoi dai dién, thuong dugce coi la nhitng ngudi quan
Ii clia 10 chirc, cling c6 van dé. Hau hét cac nha quan Ii
cap cao trong mdt td chirc ¢ kha nang lam hoi dong
quan tri. Tuy nhién, vdi su gia tdng so lugng cla nguoi
diéu hanh dong thoi 13 ¢6 dong, vai tro cda ho trong
mai quan hé ngudi chd - ngudi lam cé thé cé mot phan
nay (c6 dong) va mot phan kia (quan ly), vi vay khong
c6 su phan chia r6 rang gitra hai vai tro khi suy xét vé
céc nha quan ly. Sy phu thudc ngay cang nhiéu cta céc
ché do thu lao quan ly vao céc ké hoach quyén chon
mua c6 phan cang nhan manh van dé nay.

Vi ranh gi6i gitra (cac) dai dién va (céc) ngudi chi
trd nén ngay cang ma nhat trong boi canh hién nay, mo
hinh quan tri dua trén Iy thuyét dai dién gap phai nhirng
han ché nghiém trong trong viéc cung cdp mot khudn
khé ly thuyét phu hop vai ly thuyét quan tri cong ty. Tuy
nhién, ly thuyét dai dién ciing giip hoi dong quan tri
tim kiém giai phap cho mot van dé hep hon trong quan
tri cong ty vé cach ngan chan cac nha quan Ii khong st
dung quy cong ty cho cac muc dich tu nhan.

Ly thuyét céc bén lién quan ciing c6 thiéu sét, nhung
vi nhitng Ii do khac. O mdt mat nd that bai trong viéc
xac dinh su khac biét giita phuong phap va muc dich,
con & mat khac nd that bai & mot mic do thuc tién vi
khi moi thir (cdc muc tiéu cua tat ca cac bén lién quan)
[a muc tiéu thi khéng c6 gi thuc su la muc tiéu.

Ly thuyét quan ly c6 thé gilp giai thich tai sao moi
ngudi van mudn phuc vu trong hdi dong quan tri cla
cong ty dai ching, bat chap nguy co bi truy t6 theo céc
dao luat dia phuong hodc céc vu kién tén kém cua co
dong rat pho hién & thé gii tranh tung phuong tay. Tuy
nhién, mgt vai nguai diéu hanh thay vai tro cta ho chila
ngudi quan Ii cac nhdm lgi ich cu thé. Khi ¢ déng Ion
bao dam mot ghé ngoi trong hoi dong quan tri, nguoi
diéu hanh dugc chi dinh sé bi rang budc vdi muc tiéu
ctia c6 dong do, bat ké diéu 1é cong ty cd thé quy dinh
nhu thé nao.

Diéu con thi€u hién nay la mot khuon khé 1y thuyét
virng chac vé quan tri cong ty dé gidp quan Ii birc tranh
I6n va déng vai trd nhu mét ly thuyét thong nhat dé chi
dan hdi dong quan tri dua ra céc quyét dinh chién lugc,
chang han nhu lién quan dén cam két déng k& dai véi
quy c6 dong hoc chi phi co hdi khi bd mot nganh kinh
doanh véi muc dich tham gia mét nganh kinh doanh
khéac
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VI. ORGANIZATIONS AS ORGANISMS - BASIS
OF A NEW THEORETICAL FRAMEWORK FOR COR-
PORATE GOVERNANCE

In the current complex situation where the
boundaries between the shareholders and manag-
ers have increasingly got blurred and where both
are likely to have short term interest in the organi-
zation, there is an opportunity and need to evolve
formal structures which are not focused on transi-
tory shareholders and managers and are not aimed
at creating short term gain but instead refocus the
energies within the organization on creating great
companies that build lasting value.

The focus of any robust theoretical basis for
corporate governance needs to shift from one that
aims to balance between the interests of the var-
ious stakeholders to one that focuses on the or-
ganization and in creating enduring benefit for the
organization.

One such framework is based on the concept
of viewing the ‘organization as an organism’ which
has been developed by de Geus, Arie (1997). Ac-
cording to de Geus (1997), companies are living
organisms that are animated by their histories and
the learning, skill and commitment of the people
who work in them. This truth is completely ignored
by most investors, who are more interested in
numbers and physical or financial assets and are
driven by short-term gain and asset and value ex-
traction as the primary means of making money.

In developing his framework, de Geus has
drawn up the work of evolutionary biologists who
have proposed a new way to describe what makes
an organism a unified whole and have defined an
organism as an entity that is made up of different
parts that cooperate well, but for an overall com-
mon purpose, and do so with minimal conflict, Rice
University Press Release (November 9,2009). Biol-
ogists have described organisms not in terms of
the degree of relatedness of their parts, nor even
what those parts are but have rather defined an
organism based on the degree of unity of those
parts towards an overall purpose and the relative
absence of conflict between them. Similarly in de
Geus’s framework an organization is defined not in
terms of its constituents but in terms of its over-
all purpose which is to ensure its own survival and
growth.
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VI. CAC TG CHUC VI TU' CACH LA CAC THYC THE
- CO SO CUA MQT KHUON KHO LY THUYET MOI VE
QUAN TRI DOANH NGHIEP

Trong bdi canh phtrc tap hién nay khi ranh giéi gitra
cO dong va nguoi quan ly ngay cang bi x6a nhoa va
khi ca hai déu c6 kha ndng quan tdm ngan han dén t6
chirc, thi cd co hdi va can phai phat trién cac co cu
chinh thirc khong tap trung vao céc cd dong va ngudi
quan ly nhat thoi va khong nham muc dich tao ra loi
ich ngan han ma thay vao d9, tap trung lai nguén nang
lrong trong t0 chirc dé tao ra céc cong ty tot xay dung
gia tri bén virng.

Trong tdm cua bat ky co sd ly thuyét vitng chac nao
vé quan tri cong ty can chuyén tir co s& nham can bang
lgi ich cta cdc bén lién quan khac nhau sang co sd tap
trung vao t6 chirc va tao ra lgi ich lau dai cho t6 chirc.

Mot khuon khé nhu vay dua trén khai niém xem “t6
chire nhu mét sinh vat” da duoc phat trién bai de Geus,
Arie (1997). Theo de Geus (1997), cac cong ty la nhitng
thuc thé sdng dugc stre song héa bai lich st cua ching
va su hoc hoi, ki nang va cam két cta nhirng ngudi lam
viéc trong dd. Su that nay hoan toan bi bo qua bdi hau
hét cac nha dau tu, nhitng ngudi quan tdm nhiéu hon
dén cac con s6 va tai san vat chat hodc tai chinh va
dugc thic ddy bdi lgi ich ngan han va khai thac tai san
va gia tri nhu la phuong tién chinh dé kiém tién.

Khi phat trién co s& clia minh, de Geus d4 xay dung
cong trinh cda céc nha sinh vat hoc tién hoéa, nhirng
ngudi da dé xudt mot cach mdi d€ mo ta nhirng gi lam
cho mot sinh véat trg thanh mot thé théng nhat va da
dinh nghia m6t sinh vat 1a mot thuc thé dugc tao thanh
tlr cac bo phan khac nhau hogp tac t6t véi nhau, nhung
cho mot muc dich chung téng thé, va lam nhu vay véi
xung dot tdi thiu, Théng cdo bao chi clia Dai hoc Rice
(09 thang 11 ndm 2009). Cac nha sinh vat hoc da mo ta
cdc sinh vat khong phai theo mirc d6 lién quan cua céc
bo phan cua chiing, tham chi khong phai céc bo phan
dé la gi ma thay vao dé da dinh nghia mét sinh vat dua
trén mic d6 thong nhat cua céc bo phéan dé hudng tdi
maot muc dich tong thé va su vang mit tuong déi cla
xung dot gilra chdng. Tuwong tu nhu vay trong khudn
khé cta de Geus, mot t6 chic duge xac dinh khong
phai theo cédc thanh phan cau thanh cua né ma theo
muc dich tong thé cda no, d6 la dam bao su ton tai va
phat trién cua chinh né.



Conventional wisdom, based on the agency the-
ory, holds that corporations are largely econom-
ic entities whose primary purpose is rewarding
shareholders. When that premise is challenged, it
is usually on moral or political grounds. That is the
essence of the “stakeholder” argument: a compa-
ny owes fealty not just to shareholders, but also to
its other constituents, such as employees and to
its non shareholder constituents including its gov-
ernment charter. However, de Geus (1997) starts
from a very different premise: he believes that an
organization’s first loyalty is not to any individual
stakeholder(s), but to itself and its continued exis-
tence and growth. He emphasizes on the need of
organizations to focus on the factors that would
ensure its longevity and states that companies
that focus single-mindedly on profits don't learn,
and therefore don't thrive or even survive.

Based on a study of long living organizations,
carried out while he was at Royal Dutch Shell, de
Geus (1997) identified the following four charac-
teristics that increase the longevity of organiza-
tions;

1. Sensitivity to the environment, representing a
company’s ability to learn and adapt.

2. Cohesion and identity, which are aspects of a
company’s innate ability to build a community and
a persona for itself.

3. Tolerance and its corollary, decentralization
that are both symptoms of a company’s awareness
of ecology and its ability to build constructive re-
lationships with other entities, within and outside
itself.

4. Conservative financing as a key component in
the attribute that enables an organization to gov-
ern its own growth and evolution effectively.

Viewing the ‘organization as an organism’ pro-
vides us with the framework that would help in
guide the board members of a company in taking
the right decisions.

For instance, consider a situation where a com-
pany’s board of directors have to decide between
two alternative proposals, one that has the certain-
ty of a 25 percent gain over a six-month period in
its existing business as compared with another
proposal that involves a risky merger and projects
an uncertain gain of 125 percent over a three-year
period.

Lé thong thuong, dua trén ly thuyét dai dién, cho
rang cac tap doan phan 16n la cac thuc thé kinh té vai
muc dich chinh 1a thudng cho cac cd dong. Khi tién
dé do bi thach thirc, n6 thudng la trén co so dao dic
hodc chinh tri. D6 1a ban chat cda lap luén “céc bén
lién quan”: mot cong ty ng long trung thanh khong chi
vGi cdc c6 dong ma con vdi cac thanh phin khéc cla
né, chang han nhu nhan vién va céc thanh phan khong
phai la c6 dong bao gém ca diéu |é cua chinh pha. Tuy
nhién, de Geus (1997) bat dau tir mot tién dé rat khac:
ong tin rang long trung thanh d4u tién cda mot to chirc
khong phai doi véi (nhirng) bén lién quan riéng Ié nao,
ma |a ddi véi chinh n6 ciing nhu su ton tai va phat trién
lién tuc ctia n6. Ong nhan manh su can thiét cla cac
t6 chirc 13 tap trung vao cac yéu td dam bao tudi tho
clia n6 va tuyén bo rang cac cong ty chi tap trung vao
lgi nhuan sé khong hoc hoi, va do d6 khong phat trién
hodc tham chi khong ton tai.

Dua trén mot nghién ctru vé céc t6 chirc ton tai lau
dai, dugc thuc hién khi 6ng con & Royal Dutch Shell, de
Geus (1997) da xac dinh bon ddc diém sau gidp tang
tudi tho cua cac t6 chirc;

1. Nhay cam vdi méi truong, thé hién kha ning hoc
hoi va thich nghi cta cong ty.

2. Sur gan két va ban sac, la nhirng khia canh cta kha
nang bam sinh cua cong ty trong viéc xay dung cdng
dong va ca tinh cho chinh né.

3. Strc chju dung va hé qua cua nd, phi tap trung hoda,
ca hai déu |3 bi€u hién cta nhéan thirc vé hé sinh théi
va kha nang xdy dung méi quan hé mang tinh xay dung
clia cong ty vai cac thuc thé khéc, bén trong va bén
ngoai cong ty.

4. Tai chinh than trong nhu mot thanh phan chinh
trong thudc tinh cho phép mét t6 chirc quan Iy sy ting
trudng va phat trién cla chinh minh mot cach hiéu qua.

Xem xét ‘t6 chirc nhu mét sinh vat' cung cép cho
chiing tdi khudn khé c6 thé gitip hudng dan céc thanh
vién hoi dong quan tri cia mot cong ty dua ra cac quyét
dinh ding dan.

Chang han, hdy xem xét mot tinh hudng ma ban
giam doc clia mot cong ty phai quyét dinh gitra hai dé
xuat thay thé, mot dé xuat chac chan dat duoc 25%
lgi nhuan trong khoang thoi gian sau thang trong hoat
dong kinh doanh hién tai so véi mot dé xuét khac lién
quan dén viéc sap nhap day ruiro va du doan mirc tang
khong chac chan la 125% trong khoang thoi gian ba
nam.
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In such a situation, how do the individual direc-
tors make their decision?

The incumbent CEO, under the agency theory
framework, can be expected to vote for or against
the merger, depending on what position and power
he'll enjoy in the merged entity versus the possi-
bility of his severance, the size of his severance
package and what his next job outside the com-
pany might be. The chairman, when the position is
occupied by a person different from the CEQ, might
act in his personal interest or out of a sense of
stewardship for the narrow interests of his close
friends in senior management. A non-executive,
but committed director, may feel obliged to vote
in stewardship of the owners he represents on the
board, be it the founding family, the venture capital
fund or the activist shareholder.

In the above situation, decision by the individu-
al directors on the basis of enhancing shareholder
value suffers from the limitation that the differ-
ent director’s do not perceive value in a common,
meaningful way and have multiple perspectives.
Stakeholder theory would prompt the directors to
take a decision on the hope, but not the certainty,
that taking action in a socially responsible way will
be profitable and on the blind faith that even if the
decision isn't profitable, it is still the morally right
thing to do. However the confusion over wheth-
er the stakeholder objectives are ends or means
would lead to different decisions by the various
directors and would not bring a consensus on the
desired course of action and the dilemma faced by
the board members would remain.

Under the corporate governance reforms of the
previous decades, the decision of the board would,
in all probability, rest in the hands of the indepen-
dent, non-executive, outside directors. They are
now, supposedly, in a majority and control all the
key board committees. They are able to monitor
performance through their control of the audit pro-
cess, and command the necessary data through
their independent staffs. They already possess the
requisite strategic knowledge through their formal
induction to the board and their deepening knowl-
edge of the business through participation in the
board meetings. All that they need to take the right
decision is a framework to guide them.

The framework of de Geus (1997) helps to cre-
ate the basis that would guide the independent
board members in making the right choice. In-
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Trong tinh hudng nhu vay, lam thé nao dé ban than
céc giam doc dua ra quyét dinh caa ho?

Giam doc diéu hanh duong nhiém, theo khuon khd
ly thuyét dai dién, c6 thé dugc ky vong sé bd phiéu ting
ho hoac phan dai viéc sap nhap, tly thudc vao vi tri va
quyén luc ma anh ta sé dugc hudng trong thuc thé bi
sap nhap so vai kha néng bi thoi viéc, quy mo goi thoi
viéc clia anh ta va nhiing gi cong viéc tiép theo cua anh
dy bén ngoai cong ty cd thé 1a. Nguoi cha tich, khi vi tri
nay dugc dam nhiém bdi mot nguoi khac véi giam doc
diéu hanh, cd thé hanh dong vi lgi ich ca nhén cda anh
ta hodc vi y thirc quan Iy cho lgi ich han hep cta nhiing
ngudi than can rong ban quan ly cdp cao. Mot gidm
doc khong diéu hanh, nhung tan tuy, cd thé cam thay
c6 nghia vu bd phiéu quan ly cac cha sé hiru ma anh ta
dai dién trong h6i dong quan tri, c6 thé 1a gia dinh séng
lap, qu§ dau tu mao hiém hodc co déng hoat dong.

Trong tinh hudng trén, quyét dinh cua tirng gidam
ddc trén co s nang cao gia tri cua c6 déng gap han
ché la céc giam ddc khac nhau khong nhan thic gia tri
mot cach chung, cd y nghia va cé nhiéu quan diém. Ly
thuyét vé cédc bén lién quan sé thic day cac giam doc
dua ra quyét dinh véi hy vong, chir khong phai su chac
chan, rang hanh dong theo céch cd trach nhiém véi xa
hoi sé mang lai lgi nhuan va véi niém tin mu quang rang
ngay ca khi quyét dinh d6 khdng mang lai loi nhuan thi
d6 van la diéu ding dan can lam. Tuy nhién, sy nham
lan vé viéc liéu cadc muc tiéu cua cac bén lién quan la
muc dich hay phuong tién sé dan dén céac quyét dinh
khac nhau cla céc giam doc khac nhau va sé khong
mang lai su dong thuan vé hudng hanh déng mong
mudn va tinh thé tién thodi luvGng nan ma cac thanh
vién hgi déng quan tri phai doi mat sé van con.

Theo nhirng cai cach vé quan tri cong ty trong nhitng
thap ky trudc, quyét dinh cta hoi dong quan tri, trong
moi kha ndng, sé nam trong tay cac giam dac doc lap,
khong diéu hanh, bén ngoai. Hién tai, ho duoc cho la
chiém da s6 va kiém soat tat ca cac (y ban chi chot
ctia hoi dong quan tri. Ho c6 thé giam sat hiéu qua hoat
dong thong qua viéc kiém soat quy trinh kiém toan va
yéu cau céc dir liéu can thiét thong qua ddi ngii nhan
vién doc lap ctia ho. Ho da sa hitu kién thire chién luoc
can thiét thong qua viéc chinh thic duogc gidi thiéu vao
hoi dong quan tri va kién thic chuyén séu vé hoat dong
kinh doanh cua ho thong qua viéc tham gia cac cudc
hop hoi dong quan tri. Tat ca nhitng gi ho can dé duara
quyét dinh dding dan 13 mot khudn khé huéng dan ho.

Khudn kho cua de Geus (1997) gilip tao co s& hudng
dan cac thanh vién hoi dong quan tri doc lap duaralva
chon ding dan. Thay vi nham dén viéc tao ra/nang cao



stead of aiming for creating/enhancing sharehold-
er or stakeholder value, they need to only look at
improving the strategic value for the organization
which should become the guiding force for their
decisions. Since creating strategic value in an
organization leads to increasing its longevity, all
strategic decisions must aim to increase an orga-
nization's strategic value.

The concept of strategic value incorporates
the aims of all socially responsible investors and
the stakeholders as well as the collective aims of
all interest groups who are not stakeholders. But
above all, it incorporates the objectives required to
increase the longevity of the organization. Strate-
gic value, while not easy to determine, asks the di-
rectors to take actions on the basis of what's best,
in a utilitarian sense, for the viability and continued
well being of the organization and, it follows as a
natural corollary, that any stakeholder objective
that is not consistent with growth and longevity of
the organization would not be adding to the strate-
gic value of the organization and therefore would
stand rejected, as a decision criterion, by the board
member while taking the decision.

The board members have to assess what con-
stitutes strategic value for the organization. For
instance, it would mean judging sources of value
-particularly the intangible ones - that might be lost
in a takeover. If the company itself, using its own
resources -its people, its customer relationships,
its supply chain, its research and development -
has a pretty good chance of matching the money
on offer from a bidder, then it's better to stay inde-
pendent as doing it oneself generates the psycho-
logical benefits that are valued in aspects of stew-
ardship theory as well as creating the options for
further value creation through having succeeded
by itself. If, on the other hand, the offer is clearly
much better than what the company can manage
by itself, it's better to let someone else manage the
business.

The appointment and empowerment of non-ex-
ecutive directors (NEDs), who are charged with the
responsibility of providing impartial advice and
experience from elsewhere in the business world,
helps in making an objective assessment of the
strategic value of an organization . The NEDs are
persons of excellence chosen from different fields
with varied professional experience. The code of

gia tri cta c6 dong hodc céc bén lién quan, ho chi cén
xem xét viéc cai thién gia tri chién lugc cho t6 chic, gid
tri nay sé trg thanh dong luc dinh hudng cho cac quyét
dinh cua ho. Vi viéc tao ra gia tri chién lugc trong mot
t6 chirc dan dén ting su bén vitng cda nd, nén tat ca
cdc quyét dinh chién lvgc phai nham muc dich tang gia
tri chién lugc cua t chirc.

Khai niém gia tri chién lugc két hgp muc tiéu cua
tat ca cac nha dau tu co trach nhiém vai xa hoi va cac
bén lién quan ciing nhu muc tiéu chung cta tat ca cac
nhom loi ich khong phai la bén lién quan. Nhung trén
hét, n6 két hop cac muc tiéu cén thiét dé gia ting su
bén virng cua to chirc. Gia tri chién luge, mac du khdng
dé xdc dinh, nhung yéu cau céc giam doc thuc hién cac
hanh dong trén co sd nhitng gi tot nhat, theo nghia thuc
dung, vi kha nédng t6n tai va su thinh vugng lién tuc cla
t6 chirc va, nhu mot hé qua tu nhién, muc tiéu cua bat
ky bén lién quan nao diéu d6 khong phu hop véi su phat
trién va su su bén virng cta t6 chirc sé khong bd sung
vao gid tri chién luge cla t6 chirc va do d6 sé bi thanh
vién hoi dong quan tri tir choi, nhu mot tiéu chi quyét
dinh, trong khi dua ra quyét dinh.

Céc thanh vién hoi dong quan tri phai danh gia
nhirng gi tao nén gid tri chién lugc cho t8 chirc. Chang
han, diéu d6 c6 nghia la danh gid cac nguon gid tri -
dac biét la nhirng gid tri vo hinh - ¢6 thé bi mat di khi
tiép quan. Néu ban than cong ty, st dung cac nguon luc
cua chinh minh - con ngudi, mdi quan hé khach hang,
chudi cung (rng, nghién ctru va phat trién ca minh - c6
co hoi kha t6t dé phu hop véi so tién dugc cung cap tir
mot nha thau, thi tot hon la nén doc lap khi lam viéc
d6 ban than tao ra nhiing lgi ich tam ly dugc déanh gia
cao trong cac khia canh cta ly thuyét quan ly ciing nhu
tao ra cac lua chon dé tao ra gia tri hon nira thong qua
viéc tu minh thanh cong. Mat khac, néu 16i dé nghi ro
rang 1a tot hon nhiéu so vdi nhirng gi cong ty c6 thé tu
quan ly, thi tot hon la dé nguoi khac quan Iy cong viéc
kinh doanh.

Viéc bd nhiém va trao quyén cho céc giam daoc
khong diéu hanh (NED), nhitng nguoi chiu trach nhiém
dua ra 16i khuyén va kinh nghiém khéach quan tir nhitng
noi khac trong thé gidi kinh doanh, gidp dénh gia khach
quan vé gid tri chién lvoc clia mét t6 chirc. NED 3
nhitng nguoi xuat sac dugc lua chon tir cac linh vuc
khac nhau véi kinh nghiém chuyén mon da dang. Quy
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best practices of the Cadbury Committee (2000),
the SEBI guidelines (2004) on clause 49, or the re-
cently enacted Companies Act, 2013 have defined
the roles of such NEDs including defining their
selection process and their roles and responsibil-
ities. As is increasingly reflected in governance
codes around the world, the NEDs are expected to
play a crucial and vital role in bringing about ‘good’
governance in the organizations in whose boards
they sit.

Basing decisions on enhancing the strategic
value of the organization involved requires the ori-
entation of the independent, non-executive direc-
tor to be on the long term, regardless of what the
shareholders might say. For while the sharehold-
ers and managers may, after all, be here today and
gone tomorrow, the enterprise will always remain.

VIl. CONCLUSION

The boards of directors in an organization have
to take a wide variety of decisions that affect the
future of the organization and need to have the
support from a robust theoretical framework that
would help them in their decision making.

Conventionally, drawing on the agency theory,
the board members have been expected to base
their actions on enhancing shareholder value. In
some instances, especially when the companies
themselves have adopted sweeping statements
of purpose, stakeholder theory or the stewardship
theory may come into play to guide the directors.

However, given the complexities of modern
business organizations where the expectations of
the managers and shareholders are increasingly
getting blurred, reliance on these theories does
not provide a satisfactory solution. The concept of
trusteeship, while noble in its aims, suffers from
challenges in implementation and needs to be pre-
ceded by transformational change in the mindset
of all the stakeholders before it can succeed.

Taking the ‘organization as an organism’ ap-
proach, leads to the view that the primary purpose
of an organization is to ensure its own longevity
and growth. This may provide the appropriate
framework to guide the board of directors in their
decision making. When crucial decisions have to
be made, directors should be guided by their deter-
mination of what is likely to create strategic value
for the organization. In assessing the strategice
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tac thuc hanh ot nhat cta Uy ban Cadbury (2000),
hudng dan cua SEBI (2004) vé diéu khoan 49 hoac Dao
luat cong ty dugc ban hanh gan day nam 2013 da xac
dinh vai tro clia cac NED d6 bao gom xac dinh quy trinh
lra chon ciing nhu vai tro va trach nhiém cda ho. Khi
ngay cang dugc phan énh trong cac quy tac quan tri
trén khap thé gidi, cac NED dugc ky vong sé dong mot
vai trd quan trong va song con trong viéc mang lai su
quan tri t6t’ trong cdc t6 chic ma ho ngbi trong hoi
dong quan tri.

Viéc dua ra cac quyét dinh dua trén viéc nang cao
gia tri chién luoc cua td chic cd lién quan doi hdi phai
c6 su dinh hudng lau dai cua giam déc doc lap, khong
diéu hanh, bat ké cac c6 dong co thé ndi gi. Bdi vi trong
khi céc co dong va céc nha quan ly, xét cho cung, ¢é
thé & day hdm nay va ra di vao ngay mai, doanh nghiép
sé luon ton tai.

VII. KET LUAN

Céc ban giam doc trong mét t6 chirc phai dua ra
nhiéu quyét dinh anh hudng dén tuong lai cua t6 chic
va can cd su ho trg tir mot khuon khé ly thuyét virng
chac sé gilp ho trong viéc ra quyét dinh.

Thong thudng, dua trén ly thuyét dai dién, cac thanh
vién hdi déng quan tri dugc ky vong sé hanh dong dua
trén viéc nang cao gia tri clia c6 dong. Trong mot s6
truong hap, dac biét 1a khi ban than céac cong ty da ap
dung cac tuyén bo vé muc dich sau rong, ly thuyét vé
céc bén lién quan hodc Iy thuyét vé quan Iy c6 thé phat
huy tac dung dé& hudng dan céc gidam dac.

Tuy nhién, véi su phirc tap cta cac t6 chirc kinh do-
anh hién dai, noi ky vong cta céc nha quan ly va co
dong ngay cang md nhat, viéc dua vao céc ly thuyét
nay khong mang lai giai phap thoa dang. Khai niém
vé Uy thac, mac du cé muc dich cao ca, nhung lai gap
phai nhitng thach thirc trong qua trinh thuc hién va can
dugc di trede bang sy thay doi mang tinh chuyén doi
trong suy nghi cla tat ca céc bén lién quan trudc khi co
thé thanh cong.

St dung céch tiép can ‘t6 chirc nhu mat sinh vat',
dan dén quan diém rang muc dich chinh cia mot t6
chirc 1a dam bao su ton tai va phat trién cla chinh no.
Diéu nay cd thé cung cap khuon kho phu hop dé hudng
dan ban gidm ddc trong viéc ra quyét dinh cda ho. Khi
phai dua ra céc quyét dinh quan trong, céc giam déc
nén duoc hudng dan bdi quyét dinh cla ho vé nhiing gi
c6 kha ning tao ra gid tri chién lugc cho t6 chirc. Khi
danh gid gid tri chién lugc cla cong ty, trong khi lgi ich



value for the organization. In assessing the stra-
tegic value of the company, while the good of
all stakeholders like shareholders, employees,
customers and suppliers may well be taken into
consideration, those factors should only be con-
sidered only as the means for achieving a higher
purpose- that of increasing the longevity of the or-
ganization and ensuring its growth.

Since the assessment of the strategic value of
an organization requires projecting into the future,
the utility of this approach would be limited by the
unpredictability of the future. However, this is a
limitation that this approach would share with all
other theoretical frameworks.

clia tat ca cac bén lién quan nhu ¢6 dong, nhan vién,
khach hang va nha cung cap c6 thé dugc xem xét, thi
nhirng yéu to d6 chi nén duoc coi la phuong tién dé dat
duwoc muc dich cao hon - d6 1a clng cd su bén virng
cua to chirc va dam bao su phat trién cua no.

Vi viéc danh gia gia tri chién luge cia mot o chirc
doi hoi phai du doan vé tuong lai, tién ich cua phuong
phap nay sé bi han ché bdi tinh khong thé doén trudc
cua twong lai. Tuy nhién, day la mot han ché ma céch
ti€p can nay sé chia sé vai tat ca cac khudn kho ly
thuyét khac.
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Goc két noi

TRONG TAI VU VIEC (AD HOC ARBITRATION) TAI VIET NAM

Ngudi téng hop: Nguyén Thi Phugng Nhung (K21501),

Sinh vién Truong Pai hoc Kinh té - Luat, PHQG-HCM

Trong tai vu viéc (Ad hoc arbitration) la mét trong hai hinh thirc cia phuong thirc giai quyét tranh chap bang
trong tai. Thurc té, tai thi truong trong tai Viét Nam, loai hinh trong tai vu viéc van con nhiéu han ché so vdi trong
tai quy ché, chua thuc su thu hit duoc dé cdc bén tranh chap lua chon, du hinh thire trong tai ndy mang nhiéu vu
thé'va cé su phat trién nhat dinh tai nhiéu quéc gia khac. Bai viét sé dat ra m¢t s6 van dé dac thu cua hinh thire
trong tai vu viéc. D6ng thoi qua phan chia sé dudi day, tac gia va Luat st Nguyén Manh Diing s€ gitp cac ban doc
gid hiéu ré hon vé thuc tién va dinh hudng phat trién cda hinh thirc trong tai vu viéc tai Viét Nam.

M@t so thong tin vé Luat su Nguyen Manh Diing

Luat su Nguyén Manh Diing la chd tich Cong ty
Luat TNHH Tu van Doc Lép véi tén giao dich quoc
té la Dzungsrt & Associates LLC ¢ hon 30 nam kinh
nghiém hanh nghé trong linh vuc Giai quyét tranh
chap thuong mai quéc t&. Ong la luat su Viét nam
dau tién duoc cong nhan la Thanh vién cua Vién trong
tai Anh (MCIArb) va trg thanh thanh vién Viét nam dau
tién tai Toa trong tai qudc té ICC lién tiép 2 nhiém ky.
Luat su Nguyén Manh Diing truc ti€p tham gia bién
tap va soan thao Luat trong tai thuong mai ndam 2010,
Nghi dinh 22/2017/ND-CP vé Hoa giai thwong mai
cling nhu B luat t6 tung dan su nam 2015 vé cong
nhan va thi hanh phan quyét trong tai nudc ngoai
cling nhu coéng nhén thoa thuan hoa giai ngoai Toa
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an va céc van ban hudng dan thi hanh tao nén khuon
kho phap Iy nén tang cho su phat trién cua linh vuc
trong tai va hoa giai thuong mai & Viét nam. Ong 12
Pho cha tich Hoi dong khoa hoc va Trong tai vién cla
Trung tam trong tai qudc t& Viét Nam (VIAC), Uy ban
trong tai thuong mai Han quoc (KCAB International)
va Toa trong tai qudc t& Hai Nam (HIAC), Uy ban Trong
tai Thugng Hai (SHAC) Trung Qudc dong thai la Hoa
giai vién cta Trung tdm hoa giai Viét Nam (VMC),
Trung tdm Hoa giai lién két gitra Hong K6ng va Trung
Qudc (MHJIMC), Trung tam hoa giai qudc té Nhat Ban
(JIMC) & Kyoto va Trung tam hoa giai qudc té thudc
Toa trong tai quoc té Hai Nam (HIAC), Trung Qudc.
Trong tai vién Nguyén Manh Diing d4 truc tiép xét x(r
theo cdc quy tac trong tai cta SIAC va VIAC céc tranh
chap vé hgp dong tu van, dich vu, cung rng, dai ly,
phan phai, mua ban hang hdéa quéc té, hgp dong vay,
hop dong cho thué, hop dong lién doanh, hgp tac kinh
doanh, hgp dong véan chuyén hang hdéa bang dudng
bién, hgp dong thué tau, hop dong bao hiém hang hai,
mua ban va sap nhap (M&A), vv. dong thoi tham gia
thinh giang vé Trong tai va Hoa giai tai Hoc vién Ngoai
giao (DAV) va Hoc vién tu phép, dugc moi la chuyén
gia nghién ctu cla cac t6 chic qudc té nang cao
ndng luc cho céc t6 chic tai phan & Viét Nam, dién
gia tai nhiéu dién dan khoa hoc khac nhau.



1. Thua anh, anh cé thé chia sé cho chiing em la
trong tai vu viéc (ad hoc arbitration) cé su khac biét co
ban nhu thé nao so vdi trong tai quy ché (institutional
arbitration) dudi géc do thong Ié quéc té va phap luat
Viét Nam khéng a?

Vé dinh nghia, trong tai vu viéc va trong tai quy ché
la hai hinh thirc hoat dong cda hinh thic giai quyét
tranh chap bang trong tai dudi géc do thong lé quéc
té. Luat Trong tai thuong mai Viét Nam 2010 da néu
dinh nghia rang trong tai quy ché Ia hinh thirc giai
quyét tranh chap bang trong tai tai mot trung tam
trong tai theo quy dinh cda Luét Trong tai thuong mai
2010 va quy tac cta Trung tam trong tai dd. Trong
tai quy ché (institutional arbitration) luén gan lién vdi
trung tam trong tai, su gan lien d6 duoc thé hién qua
viéc trung tam trong tai sé diéu hanh toan bo thu tuc
t0 tung trong tai theo quy tac cua trung tam do. Tai
Viét Nam, c6 tat ca 44 t6 chirc trong tai, trong dé ¢
mot vén phong dai dién clia Uy ban Trong tai Thuong
mai Han Qudc (KCAB) va Toa Trong tai thuong thuc
(PCA), con lai la 42 trung tdm trong tai (dién hinh la
Trung tam Trong tai Qudc té Viét Nam (VIAC)) va cé
khoang 700 trong tai vién dang ky. Do d6, co hoi lam
viéc trong linh vuc trong tai la rat I6n.

Trong khi d4, hinh thirc trong tai vu viéc khéng pho
bién tai Viét Nam. Noi thém trén thé gidi hién nay
van con mot so quoc gia chua cong nhan hinh thirc
trong tai vu viéc nhu Trung Qudc. Tuy nhién, tai mot
s6 khu vuc tai phan phat trién vé trong tai (friendly
arbitration jurisdiction), tham quyeén tai phan rat than
thién vdi trong tai nhu Anh, My, Singapore, Hong Kong
thi trong tai vu viéc dugc xem la hinh thirc trong tai
phd bién nhat. Hinh thirc gidi quyét tranh chap nay
twong tu nhu trong tai quy ché nhung dugc thuc hién
theo phap luat trong tai va tha tuc t6 tung trong tai
hoan toan do céc bén thoa thuan, khong ton tai su
can thiép cla cac trung tdm trong tai vao trong tai vu
viéc d6, ngoai trir nhitng chirng muc nhat dinh.

Thong thuong, khi dé cap dén hinh thic trong tai
vu viéc thi nguai ta c6 xu hudng lua chon mau Quy tac

t6 tung trong tai ctia Uy ban Luat Thuong mai Qudc
té cla Lién hgp qudc (UNCITRAL). Quy tac nay duogc
soan thao bdi Uy ban Luat Thuong mai Qudc té cua
Lién hop qudc nham ho tro cac t6 chirc trong tai trong
viéc soan thao cac bo quy tac t0 tung trong tai cla
riéng minh. Tuy nhién, muc dich thyc sy va hitu hiéu
nhat cia mau quy tac nay la tao co sd cho cac bén
tranh chap bang hinh thirc trong tai vu viéc cén cir vao
cdc quy tac do dé tu thanh lap hoi dong trong tai va
giai quyét tranh chap cho riéng vu viéc cua ho.

Hién nay, sy phan biét gilra trong tai vu viéc va
trong tai quy ché van cd phan chong lan Ién nhau, cu
thé khi ngudi ta nhic dén trong tai vu viéc thi thuong
khong c6 su can thiép hodc su lién quan déng ké cua
t6 chirc trong tai. Tuy nhién, trong mot s6 khia canh,
trong tai vu viéc van can c6 su can thiép cda to chic
trong tai. Vi du, theo Quy tac T6 tung Trong tai cua
UNCITRAL' ¢6 quy dinh rang co quan c6 thdm quyén
chi dinh trong tai vién hodc xem xét thay thé trong tai
vién trong trudng hop cé xung dét lgi ich hodc nghi
ngo tinh doc lap, khach quan cua trong tai vién. Va
quy tac nay da dé cap dén Toa Trong tai Thuong truc
(PCA) La Hay (Ha Lan)? chinh la co quan c¢d tham
quyén chi dinh (appointing authority).

Tuy nhién, hinh thirc giai quyét tranh chap bang
trong tai vu viéc chua thuc sy pho bién tai Viét Nam.
S0 lwgng tranh chap duoc giai quyét bang hinh thirc
nay tai thi truong trong tai trong nudc hau nhu khong
nhiéu. Thé nhung, trong linh vuc trong tai dau tu - khi
ma Chinh phu Viét Nam la bén bj don thi da c6 gan
10 vu kién va hau hét déu dugc tién hanh theo hinh
thirc trong tai vu viéc. Diéu nay chi yéu xuat phat
tlr viéc Viét Nam khong phai la thanh vién cua Cong
wdce ICSID ndm 1965.% Diéu nay khac véi céc qudc gia
khac, khi nhac dén trong tai dau tu la nhac dén trong
tai dugc giai quyét tai ICSID thi trong tai dau tu lién
quan dén Chinh pha Viét Nam c6 9 trén tong s6 10 vu
viéc duoc tién hanh theo Quy tac to tung trong tai cua
UNCITRAL.

' Quy tac T6 tung Trong tai ciia UNCITRAL la mot bg quy tac to tung trong tai toan dién ma céc bén tranh chap c6 thé lya chon dé tién hanh t6 tung trong
tai doi vai trong tai vu viéc ciing nhu trong tai quy ché. Hién nay, Quy tac UNCITRAL c6 bon phién ban khac nhau: (i) phién ban ndm 1976; (ii) phién ban
stra ddi, bd sung nam 2010; va (jii) phién ban ndm 2013 tich hgp Quy tac UNCITRAL vé Minh bach trong Trong tai theo Hiép dinh dau tu gitra nha dau
tu va Nha nudc tiép nhan dau tu; (iv) phién ban ndm 2021 tich hgp Quy tac To tung Trong tai Rit gon UNCITRAL.

2 Toa Trong tai Thudng truc La Hay (“Permanent Court of Arbitration” hay “PCA") dugc thanh lap theo Cdng udc vé Giai quyét Tranh chap Qudc té & Théi
Binh Duong, dugc ky két tai La Hay ndm 1899 va dugc stra d6i vao ndam 1907 tai Hoi nghi Hoa binh La Hay [4n thi hai. PCA 1a mgt t6 chirc lién chinh
phl dugc dt tai La Hay. Khdng gidng nhitng toa an tu phap theo quan niém truyén thdng, PCA cung cdp cac dich vu cta hdi dong trong tai dé giai quyét
céc tranh chap phét sinh tir nhiing thoa thuan qudc té gitra cac qudc gia thanh vién, céc t6 chic qudc té hodc céc bén tu nhan. Bén canh d6, PCA da
ma van phong dai dién tai Viét Nam vao ngay 24/11/2022.

3 Cong ude Washington vé Giai quyét tranh chap dau tu gitra Nha nudc va nha dau tu nude ngoai ndm 1965.
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Tom lai su khac biét co ban vé mat ly luan, trong
tai vu viéc khong phu thudc vao bat cir ky t6 chic
trong tai nao ma hoan toan do céc bén chd dong thoa
thuén dé thanh lap quy tac t6 tung cho chinh vu viéc
cua minh va céc bén thuong vién dan Quy tac to tung
trong tai ciia UNCITRAL dé giai quyét bang trong tai
vu viéc. Trong khi d6, trong tai quy ché luon gan lién
v@i t6 chirc trong tai va chiu su diéu chinh bdi céc quy
tac cia mot t6 chirc cu thé.

Ngoai ra, Viét Nam con cé diém khdac biét riéng
vé trong tai vu viéc so véi trong tai quy ché. Doi véi
phén quyét trong tai vu viéc néu mudn dugc ca quan
thi hanh an Viét Nam cu@ng ché thi hanh thi cac bén
tranh chap phai dang ky phan quyét trong tai vu viéc
cta minh tai Toa an. Quy dinh nay rat déc thu, ly do
chu yéu xuat phat tlr viéc Viét Nam hoat dong dua
trén ca sa con déu, giay phép ma chi cd t chic trong
tai mdi c6 gidy phép hoat dong va con dau dé xac
nhan tu cach phap Iy cla t6 chirc d4. Va thuc té trong
tai vu viéc dugc thanh lap bdi cac bén tranh chap,
khong cd hinh thirc t6 chirc. Vi véy, néu mudn dugc co
quan thi hanh an Viét Nam cudng ché thi hanh gidng
nhu viéc thi hanh phan quyét trong tai quy ché thi cac
bén can phai dang ky phan quyét trong tai véi Toa én,
Toa an tham dinh su ton tai cla vu viéc trong tai va
xac nhan, cong nhan phan quyét trong tai vu viéc ¢
hiéu luc twong duong véi phan quyét trong tai cta bat
ky t0 chirc trong tai tai Viét Nam.

Nhu vay, ddc diém nhan dang chinh cua hai hinh
thirc trong tai trén la sy diéu phdi t0 tung trong tai
clia mot t6 chirc trong tai. DGi vdi trong tai quy ché,
su diéu phéi t0 tung dugc thuc hién bai mot trung
tam trong tai. Nguac lai, hinh thire trong tai vu viéc sé
khong c6 bat ci t6 chirc trong tai nao diéu phdi ma
hoan toan do cac bén chu dong. Tuy nhién, lién quan
dén viéc thanh lap chi dinh trong tai vién, thanh lap
h6i d6ng trong tai hodc thay thé trong tai vién thi van
can c¢6 mét co quan chi dinh (appointing authority)
thuong duge Gy thac cho céc co quan trong tai vi du
nhu PCA theo Quy tac t0 tung trong tai cia UNCITRAL.

Trung tam Trong tai quoc té Viét Nam (VIAC) cling
ton tai mot s6 tranh chap ma cac bén co thda thuan
giai quyét bang hinh thic trong tai vu viéc va cac
bén nop don nho VIAC ho trg trong tai vu viéc doi
vGi vu viéc cua ho, lién quan dén viéc thanh lap, chi
dinh trong tai vién tham gia hoi dong trong tai vu viéc
d6. Tuy nhién, VIAC chi dirng tai mirc do ho tro ma
khong diéu phdi giong nhu vu kién trong tai quy ché
do chinh VIAC giai quyét.
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2. Vai nhitng su khac biét ma anh da dua ra, anh c6
thé chia sé cu thé hon vé uu diém va nhugc diém cua
hai hinh thire trong tai nay khéng a?

Mai hinh thirc trong tai déu c6 nhirng uu diém va
nhugc diém riéng. Hinh thirc trong tai vu viéc chiém
wu thé hon so véi trong tai quy ché khi dat ra duoc
cho céc bén quyén tu do, chu dong thoa thuén vdi
nhau vé viéc thanh lap hoi dong trong tai va thanh lap
céc quy tac trong tai dé giai quyét vu viéc cua minh.
Tir d6, cac bén tranh chép sé tiét kiém duoc chi phi,
khdng phai chi tra cac khoan phi hanh chinh cho t6
chirc trong tai khi diéu hanh vu kién ma chi chi tra cho
hoi dong trong tai diéu hanh t6 tung trong tai do cac
bén thanh lap. Do d6, cac khoan chi phi nhu phi thu ly
h6 so, phi theo gia ngach vu kién,... sé khong can can
nhac dén ma chi ton tai phi thu lao cho trong tai vién.

DO vdi hinh thirc trong tai quy ché, cac t6 chirc
trong tai sé quy dinh bang gia ngach vu kién riéng va
khi thu phi vu kién cta cac bén tranh chap thi t6 chirc
trong tai duoc quyén gilr lai mot phan chi phi dé duy
tri t6 chic bo may hoat dong va phan con lai sé chi
tra cho hgi dong trong tai (trong tai vién truc tiép xu
ly vu kién d6). Bén canh d6, moi mat to chirc trong tai
sé ton tai mot quy dinh khac nhau. Gia du la VIAC quy
dinh nhan duoc 100 nghin do-la My la phi do cac bén
tranh chap tra cho vu viéc ma VIAC thu Iy, ho sé thanh
toan 60 nghin d6-la M§ cho ba trong tai vién va phan
con lai la 40 nghin do chi cho t6 chirc trong tai. Trong
khi d6, di vai hinh thirc trong tai vu viéc, cac bén chi
can thanh toan 60 nghin do-la My cho hoi dong trong
tai va khong can chi tra 40 nghin do-la M§ cho bat ky
t6 chirc trong tai ndo. Do d6 c6 thé nhén thay, trong
tai vu viéc gilp cac bén tranh chap tiét kiém chi phi,
déc biét doi vdi nhirng vu kién cd tri gia tranh chéap
I6n thi su chénh Iéch chi phi gilra hai hinh thic trong
tai la dang ké.

Bén canh yéu t6 chi phi, khi lya chon tién hanh
giai quyét tranh chip bang trong tai tai td chirc trong
tai thi cac bén tranh chap budc phai tuén theo quy
tac cla t6 chirc dd. Quy tac cla t6 chirc ludn ton tai
nhirng budc t0 tung nhat dinh ma céc bén phai tuan
thd, thong thuong nhirng tha tuc t6 tung nay tuong
doi phic tap va ton nhiéu thoi gian. Tuy nhién, néu
cac bén lya chon hinh thirc trong tai vu viéc thi co
thé bo qua nhirng budc t6 tung cu thé ma tu do thoa
thuan nhirng quy tac t0 tung trong tai riéng ma cac
bén cho rang cén thiét, phi hop va hiéu qua nhat vdi
ho. Dong thai, trong tai quy ché con mang tinh chat
hanh chinh, quan liéu cia mot t6 chic, so lwgng vu
kién cia mot hoi dong trong tai tai t6 chirc rat nhiéu
dan dén khai viéc cong viéc ma thu ky phai xt Iy rat



I6n gay nén nguy co cham tré trong viéc diéu hanh
t0 tung trong tai. Do dd, néu hoi déng trong tai co
thé linh hoat hon trong viéc thué riéng thu ky dé thuc
hién riéng cho mot vu viéc nhat dinh thi hiéu qua diéu
hanh t0 tung trong tai sé duoc nang cao, tiét kiém thoi
gian va ngan gon hon rat nhiéu. Do d6, yéu to vé thoi
gian nhanh gon, hiéu qua duoc xem la uu diém nai bat
nhat cla trong tai vu viéc.

Tuy nhién, hinh thirc trong tai quy ché ciing ¢
nhitng wu diém riéng. Céc td chirc trong tai da dinh
hinh trén thi truong kha lau, dé dang ching t0 su uu
viét clia minh. Do d6, céc t6 chic trong tai nay ¢
uy tin nhat dinh, tao nén su on dinh, chac chan cho
cdac bén tranh chap khi lua chon giai quyét tranh chap
trong tai tai cac t8 chirc ndy. Chang han nhu Phong
Thuong mai Quéc té (ICC) c6 nhirng tién |é cua phan
quyét trong tai trudc dé dugc ban hanh lam mau dé
cac bén du liéu cac budc va céch thire thu tuc duoc
tién hanh. Trong khi d6, trong tai vu viéc phu thudc
rat nhiéu vao chat lugng hoi dong trong tai ma céc
bén thoa thuan thanh lap. Khong nhiing vay, trong tai
vu viéc lai khong c6 su 6n dinh, chac chan cua trong
tai quy ché. Chinh vi vay, khi lya chon hinh thirc trong
tai vu viéc dé giai quyét tranh chap, cac bén khong
thé hodc khé hinh dung dugc cach thirc, thi tuc tién
hanh. Diéu nay da gay nén su khong chac chan va phu
thudc nhiéu vao chat lrong cua tirng hdi dong trong
tai riéng biét. Trong truong hop céac bén tranh chap
lra chon trong tai vién dam bao chat lugng thi hoi
dong trong tai cd thé giai quyét tranh chap mot céch
hiéu qua, tuy nhién néu cac bén chon trong tai vién
khong dam bao chat lwong hodc khong cd sy phdi
hop an y giira cac trong tai vién véi nhau sé dan dén
hiéu qua kém.

Tai cdc qudc gia c6 tham quyén tai phan phét trién
thi trong tai vu viéc chiém wu thé nhiéu hon so véi
trong tai quy ché. Nguyén nhén chu yéu xuat phat tlr
co s& ha tang va trinh d nhan thirc cla trong tai vién
§ cac qudc gia nay rat cao. Cu thé céc luét su, trong
tai vién da cd nhiéu co hoi va kinh nghiém trong viéc
giai quyét tranh chap bang trong tai, tr d6 ho hinh
thanh nén su hiéu biét, chuyén mén nhat dinh vé quy
tac trong tai. Vi vay, cac luat su va trong tai vién nhan
thay rang ho khong can phu thudc vao nhitng quy tac
trong tai nay ma thay vao d6 ho c6 thé tu xay dung
mot quy tac phu hop hon. Dong thai, ho ¢ du kha
nang ho trg cho khach hang va hop téac véi hoi dong
trong tai dé giai quyét vu kién tranh chap. Doi Véi
trong tai vu viéc thi su hop téc gilra cac bén la diéu
khong thé thiéu, néu khong c6 su hop tac thi loai hinh
trong tai vu viéc sé kém hiéu qua hon rat nhiéu so véi
trong tai quy ché. Bai vi trong tai quy ché du cé hay

khong cé su hop tac gilra cac bén thi van phai tuan
theo quy dinh ctia to chirc trong tai, néu khong sé phai
chiu ché tai bai t6 chirc trong tai do.

Bén canh do, tai cac nudc c6 tham quyén tai phan
phat trién thi so lwgng vu viée trong tai vu viéc nhiéu
hon rat nhiéu [an so vdi trong tai quy ché. C6 thé so
sanh s6 lugng trong tai quy ché chi 13 tang bing noi
nhin thay dugc cia khdi bang ngam dudi déy bién.
Tuy nhién, tai Viét Nam néi riéng va Chau A néi chung
thi trong tai quy ché van dang chiém uu thé vé so
lwgng hon trong tai vu viéc (trir Hong Kong). Nguyén
nhan cta viéc han ché nay xuat phat tir trinh d6 nhan
thirc cling nhu kha néng, kj ndng hanh nghé cua luat
sur va trong tai vién van chua phat trién nhu céc nudce
Anh, M§,... va chua cd truyén thong du lau dé cac bén
chti dong lua chon tu giai quyét vu viéc theo quy tac
cua riéng minh.

Theo thdng k&, trong tai vu viéc & Chau A khéng
phat trién nhiéu nhu 13 trong tai quy ché. Dic biét tai
Viét Nam, khi céc bén tranh chap lua chon trong tai
dé giai quyét phan I6n xuat phat tir mong muén han
ché su can thiép va lién quan tir toa an. Tuy nhién, néu
céc bén lya chon hinh thirc trong tai vu viéc thi lai doi
mat véi van dé budc phai nha dén su ho trg clia toa an
dé trong tai vu viéc hoat dong (chi dinh trong tai vién,
thanh lap héi dong trong tai,...), déu cén cd vai tro cla
toa an qudc gia. Day la sai [am ciing nhu 1a diém thiéu
sot trong viéc lap phap cta Viét Nam khi chua giai
quyét nhu cau nay cla céc bén khi lya chon trong tai
quy ché dé giai quyét tranh chap. Nhin chung, trong
tai vu viéc tai Viét Nam chua phat trién vi ban than
tham phan va toa an Viét Nam van chua tuong thich,
khong hiéu dugc van dé dé ho trg cho céc bén tranh
chap trong viéc thanh lap hdi dong trong tai vu viéc
mot cach nhanh chdng va hiéu qua nhat.

3. Anh danh gia nhu thé nao vé tac déng cua cic
quy dinh phap luat Viét Nam hién hanh déi vdi quyét
dinh lva chon giai quyét tranh chap bang trong tai vu
viéc cua cac doanh nghiép a?

Trong qua trinh tién hanh soan thao Luét Trong tai
thuong mai 2010, Ban soan thao ctia Hoi Luat gia Viét
Nam d& thanh l4p doan khao sat vé kinh nghiém to
chirc va hoat dong Trong tai tai London (Vuong quéc
Anh) va Singapore duéi su ho trg clia mot so t6 chirc
quoc té. Tai day, Toa Trong tai Qudc té London (LCIA)
da c6 phat biéu rang trong tai vu viéc chiém so lugng
nhiéu hon trong tai quy ché. Tir d6, Ban soan thao da
dat ra muc tiéu xay dung Luat Trong tai thuong mai
2010, stra d6i Phap lénh trong tai thuong mai 2003
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nham khuyén khich hinh thirc trong tai vu viéc thong
qua cac quy dinh vé trong tai vu viéc tai Luat Trong tai
thuong mai 2010.

Bén canh van dé dang ky phan quyét, Ban soan
thao chi méi dat ra van dé vé viéc ho trg hdi dong
trong tai vu viéc mot hinh thirc phap ly nham bao dam
kha ndng cudng ché thi hanh phan quyét, thay thé cho
con ddu bang phuong phap dang ky phan quyét trong
tai. Tuy nhién, Ban soan thao da vo tinh bd qua nhirng
yéu t0 co s¢ ha tang khac cua hinh thirc trong tai vu
Viéc.

DEén nay, hinh thirc trong tai vu viéc tai Viét Nam
van chua phat trién mot phan do hé thdng phap luat
chua hoan thién. Nhan thay phép luat hién hanh chi
c6 thé giai quyét vé mat hinh thirc phap ly, tuy nhién
van chua thé giai quyét cac van dé khac nhu quy dinh
vé co quan bo nhiém trong tai (appointing authority).
Luat Trong tai thuong mai 2010 quy dinh nhu sau, néu
cdac bén tranh chap cén su ho trg thi Toa an Viét Nam
sé la ca quan ho trg. Thuc t& Toa an Viét Nam hoat
dong chua hiéu qua trong viéc ho trg trong tai va hoa
giai nhu nhiéu qudc gia khac. Day la han ché I6n nhat
vé mat khudn kho phép Iy khi quy dinh Toa an la co
quan duy nhat c6 thdm quyén ho trg cho trong tai vu
viéc trong viéc bd nhiém trong tai vién. Dang ra nén
c6 quy dinh ro rang, cu thé hon trong viéc trao cho
cac bén quyén tu do lua chon bat ky co quan nao co
thdm quyén b6 nhiém trong tai vién. Vi du |a cac bén
tranh chap c6 thé thoa thuén co quan cé thdm quyén
chi dinh trong tai vién la VIAC va nho VIAC cung cap
céc dich vu ho trg trong tai vu viéc. Tuy nhién do phap
lu&t khdng cé quy dinh khac dan dén céc bén khong
thé tu do thoa thuén cac co quan ngoai Toa an, va ké
ca cac bén co su thda thuén vé céc 6 chirc khac thi
cdc to chirc nay van co thé khong c6 hodc khong cung
cép dich vu ho tro trong tai vu viéc. Trong khi dé cac
t6 chirc trong tai khac nhu Toa an Thuong mai qudc
té Singapore (SICC),... d& cung cap dich vu ho trg hoi
dong trong tai vu viéc tién hanh t6 tung trong tai theo
Quy tac t6 tung trong tai cia UNCITRAL véi muc dich
ho trg riéng cho trong tai vu viéc mat cach rat tot. Do
d6, cd thé thay hién nay Viét Nam dang thiéu céac quy
pham phép luat lién quan dén trong tai vu viéc va dich

vu san c6 ho trg loai hinh nay. Mt khac, yéu t6 quan
trong nhat anh hudng dén su phat trién cta hinh thirc
trong tai vu viéc van Ia su thiéu tin tudng vao hinh
thirc trong tai nay khi trong tai vu viéc khong c6 su on
dinh, chac chan nhu trong tai quy ché. Dadi véi trong
tai quy ché, cac bén tranh chédp c6 thé dé tham khao
nhitng quy tac trong tai, phan quyét da dugc ban hanh
hon so vdi trong tai vu viéc.

Do do, hinh thirc trong tai vu viéc can cé thém thoi
gian dé thuc su phat trién, cu thé |a cho dén khi trong
tai Viét Nam da dat dén su phat trién nhat dinh, cac
trong tai vién va luat su da nam ré quy tac va thau
hi€u céc van dé. Dong thoi, khong thé thiéu sy nang
cao nhan thirc clia céc bén tranh chap. Mot khi trong
tai vu viéc dap (rng du cac diéu kién trén thi trong tai
vu viéc sé dugc lra chon dé giai quyét tranh chap
nhiéu hon. Hién nay, Viét Nam van ton tai mot so kho
khan, cu thé 1a khuon khé phép Iy dinh danh chi c6
Tda an c6 tham quyén ho trg cac bén ma dang 1& nén
do céc bén toan quyén lua chon bat ky t6 chirc nao ¢é
quyén bd nhiém trong tai vién. Dong thoi, Viét Nam
con thiéu quy pham phap luét va dich vu san c6 trén
thi truong dé ho tro trong tai vu viéc. Bén canh do,
can thuong xuyén co nhitng budi trao d6i gilra trong
tai vién va luat su vé van dé hinh thirc trong tai vu
viéc nham gidp ho kiém soat dugc nhirng thi tuc t6
tung trong tai hon la phu thudc vao t6 chic trong tai
trung gian.

Tai Vuong qudc Anh, Hiép hdi Trong tai Hang hai
London (LMAA)* dugc xem la t6 chic trong tai lién
quan, pho bién va ho trg nhiéu nhat cho loai hinh
trong tai vu viéc. Theo sd liéu thong ké tir Hiép hoi
nay tai Anh va Singapore vao nam 2020, LMAA da
ho trg gan 1800 vu kién dugc tién hanh bang trong
tai vu viéc. Trong d6, nam 2021 Phong Trong tai
Hang hai Singapore (SCMA)® da giai quyét duoc 37
vu kién trong tai vu viéc trong linh vuc hang hai, tri
gia tranh chap Ién dén 163,5 triéu d6-la My, dén nam
2022 tong gid tri tranh chap ting 307% véi 130 hoi
dong trong tai dugc thanh lap. So liéu trén chi méi
tinh riéng trong linh vurc hang hai, con nhiéu linh vuc
chuyén nganh khéc nhu: bao hiém, thuong mai quoc
té,...van chua ké dén.

* Hiép hoi Trong tai Hang hai London (LMAA) la hiép hoi trong tai hang dau c6 tru sé tai London va dugc thanh 1ap vao ndm 1960. LMAA cung cép céc
dich vu phdp Iy lién quan dén linh vurc trong tai va giai quyét tranh chap thay thé nhu hoa gidi, xem xét va giai quyét tranh chép,... Dong thai, céc thanh
vién clia LMAA d4 cd nhiéu kinh nghiém va kién thirc chuyén mén trong linh vuc giai quyét tranh chap hang hai tai London va nhiéu noi trén thé gidi.

5 Phong Trong tai Hang hai Singapore (SCMA) 1a mot t6 chirc trong tai chuyén cung cap khudn khé trung 1ap, hiéu qua vé chi phi cho trong tai thuong
mai hang hai néi riéng va qudc té ndi chung véi muc dich dép (ng yéu cdu cta khach hang trong linh vuc nay, dugc thanh 1ap vao nam 2004 va dugc

quan ly bgi Trung tdm trong tai Qudc té Singapore (SIAC).
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4. Vai nhitng van dé anh da chia sé vdi chiing em,
anh cé nhan dinh nhu thé nao vé thuc tién giai quyét
tranh chap bang hinh thirc trong tai vu viéc tai Viét
Nam so vdi thuc tién quéc té a?

V6i nhitng s0 liéu thong ké trén, c6 thé nhén thay
hinh thirc giai quyét tranh chap béang trong tai vu viéc
tai Viét Nam du da dugc cong nhan, nhung chua thuc
su phat trién. N6i thém nhu da néu, méc du hién nay
trong tai vu viéc tai Trung Qudc khong dugc cong
nhan, tuy nhién can lvu y Trung Quéc dang stra doi
phdp luat vé trong tai nén trong tuong lai gan diéu nay
sé co thay ddi. D& thic day trong tai vu viéc tai Viét
Nam phat trién twong dong vdi thé giGi, Viét Nam can
hoan thién khudn khé phap ly vé trong tai. Cu thé, Viét
Nam can phai stra d6i nhitng diéu khoan lién quan dén
trong tai vu viéc trong Luat Trong tai thwong mai 2010.

Néu cac em mudn nghién ctru vé dé tai nay thi anh
deé xuét chu dé “Lam thé nao dé thic ddy su phat trién
cua trong tai vu viéc tai Viét Nam cho twong dong vdi
su phét trién cda thé gigi”". Theo anh déy la van dé
twong doi doc ddo nhung sé gap khd khan trong qua
trinh tim dan chdng thuc t€ dé€ minh hoa cho nhiing
luan diém trong ly thuyét ctia minh. Nguyén nhan giai
thich cho kho khan nay la trong tai vu viéc cd rat it tai
liéu, trong khi nguyén tac cua trong tai la bao mat, dac
biét la nhitng vu kién dugc giai quyét bang hinh thirc
trong tai vu viéc chi c6 trong tai va céc bén tranh chap
hodc tham phan thu Iy don déng ky biét vé vu viéc do.
Dong thoi, ly thuyét va tai liéu hoc thuat veé trong tai vu
viéc & Chau A ciing khong thuc su nhiéu.

5. Thua anh, vdi nhimg uu diém nhat dinh so vai
trong tai quy ché, lam thé nao dé phuong thic giai
quyét tranh chap bang trong tai vu viéc tro nén hap
dan hon déi vdi cac doanh nghiép trong tuong lai,
bén canh hinh thirc trong tai quy ché? Qua dd, anh co
nhitng dé xuat nao doi vdi phap luat Viét Nam trong
viéc hoc hoi va tham khao thém kinh nghiém quéc té
vé to chifc giai quyét tranh chap bang hinh thirc trong
tai vu viéc a?

Viéc thu hat doanh nghiép lwa chon hinh thirc trong
tai vu viéc nhiéu hon d€ giai quyét tranh chép la diéu
rat khd. Mot trong nhitng diéu kién dau tién la nhan
thirc cia doanh nghiép vé trong tai, day la yéu to thiét
yéu dé hinh thic trong tai vu viéc trd nén phd bién
hon. Thuc té hién nay, nhan thic cia doanh nghiép vé
phuong phap giai quyét tranh chap chi dirng lai & mirc
do lua chon toa an hay trong tai dé giai quyét va so
sanh tinh vu viét giita hai hinh thirc nay. Nhu vay, hién
nay van chua dat ra van dé so sanh mic do uu viét
gitta hai hinh thirc trong tai.

DE thic day trong tai vu viéc, can phai gitip doanh
nghiép nhan thay rang trong tai vu viéc trao cho ho
quyén cha dong kiém soat qua trinh td tung trong tai.
Pong thoi, trong tai vu viéc con gidp doanh nghiép
giam chi phi dang ky, thu ly vu an hay chi phi chi tra
cho co quan diéu hanh thu tuc t0 tung trong tai,...
Khong nhiing thé, hinh thirc trong tai nay con linh hoat
hon vé mét thu tuc, cac bén cé thé bo qua hodc rit
ngan mot s thu tuc nhat dinh dé két qua giai quyét
vu viéc nhanh hon. Méc du diéu nay rat kho trong thuc
tién Viét Nam, vi hién nay trong tai quy ché tai mot so
t6 chirc trong tai da dugc tién hanh kha nhanh chong.
Theo s0 liéu thdng ké vé thai gian tién hanh trong tai
quy ché tai VIAC, trung tdm trong tai can khoang 153
ngay dé giai quyét mot vu tranh chép, va tly thudc
vao t6 chirc giai quyét tranh chap ciing nhu tinh chat
vu viéc, d6i vai nhitng tranh chap xay dung gia tri 16n
thi thoi gian tién hanh mat nhiéu thoi gian hon. Trong
khi d6, trung binh thai gian tién hanh tai Toa trong tai
thudc Phong Thuong mai Quéc té (ICC) la 26 thang®
thi thoi gian tién hanh tai cac t6 chirc trong tai quy
ché ¢ Viét Nam da gan gon hon rat nhiéu. Bén canh
do, trong trrong hop xuat hién céc van deé lién quan
dén thanh vién hoi dong trong tai (nhu xung dot loi
ich) can c6 co quan c6 tham quyén ra quyét dinh thay
thé va giai quyét van dé thi Viét Nam phai dua ra cho
céac bén tranh chdp mot t6 chic trong tai uy tin dé
ho trg cho van dé dé. Hién nay, van phong dai dién
Toa Trong tai Thudng truc La Hay tai Viét Nam khang
dinh mat trong nhiing hoat dong, dich vu chinh cua
ho 13 ho trg trong tai vu viéc. Tuy nhién, ho van chua
ti€p nhan bat vu viéc nao lién quan trong tai vu viéc
va ciing chua cung cép biéu phi dich vu hd trg trong
tai vu viéc cu thé tai Viét Nam. Do d4, viéc dao tao,
nghién ctru vé trong tai vu viéc can phai phét trién
hon, tir d6 trg thanh nén tang dé thic day nhan thirc,
pham vi ciing trd nén phd bién, mad rong hon.

Vé dé xuat doi vai phap luat Viét Nam, trude khi bat
dau tién hanh stra doi diéu khoan cu thé trong Luét
Trong tai thwong mai 2010, Viét Nam cén tra 16i cho
céac doanh nghiép c6 von dau tu nudc ngoai va cong
dong kinh doanh quoc t& mot cau hoi: “Liéu Viét Nam
c6 phé chuan Lu&t Mau vé Trong tai thwong mai Qudc
té’” hay khong?”. Bai vi Luat Mau diéu chinh vé trong
tai quy ché va trong tai vu viéc, day la khuon khé phap
ly chudn muc cla thé gigi dé ho trg cac nudc xay
dung thi trudng trong tai cho riéng minh. Tuy nhién,
hién tai khuon kho phap ly vé trong tai tai Viét Nam
van chua giai dap dugc cau hoi trén. Dong thoi, phap
luat Viét Nam cén stra doi cac quy dinh can thiét,
trong d6 c6 quy dinh vé co quan chi dinh trong tai

¢ The ICC's 2020 Dispute Resolution Statistics <https://iccwbo.org/publication/icc-dispute-resolution-st Statistics-2020/> truy cap ngay 10/7/2023
7 Luat M4u vé Trong tai thuong mai qudc té cla Uy ban Lién hgp qudc vé Luat Thuong mai qudc t€ nam 1985.
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vién vu viéc bén canh Toa én can cho phép cac bén tu
do thda thuén co quan c6 thé ho tro trong viéc thanh
lap hoi dong trong tai. Bai néu cac bén tu thanh lap
duagc hoi d6ng trong tai thi qué trinh sau dé hoan toan
phu thudc vao céc bén tranh chap va héi dong trong
tai, tir d6 cac bén trd nén chi dong hon trong viéc giai
quyét tranh chap d6i vdi vu viéc ctia minh. Tuy nhién,
stra d6i va bd sung luat chi 1a mot trong mudi yéu to
dan dén co sd ha tang trong tai phat trién. Mugi yéu
t0 d6 da dugc duc két kinh nghiém qua mudi nguyén
tac thién nién ky tai London do Vién Trong tai Anh
(CIArb)? dua ra. Nhiing yéu t0 khéac nhu phét trién vé
mat td chirc, cung cép dich vu tai thi truong (vi du céc
t6 chirc trong tai),...cling déng vai trd quan trong doi
vGi su phét trién cua hinh thirc trong tai vu viéc. Néu
nhu khdng c6 t6 chirc trong tai nao cung cép dich vu
ho trg trong tai vu viéc thi trong tai vu viéc rat kho
phat trién. Chat lwong nguon nhén luc (ludt su, phap
ché doanh nghiép, trong tai vién) cling la mot trong
nhitng yéu t6 can thiét cho su phat trién cla trong tai
vu viéc, day |a san pham cua qud trinh dao tao, nghién
ctty, hoc hoi va duc két tr kinh nghiém qudc té. Bat ky
no luc nao dé cai thién thién mai truong va khudn kho
trong tai n6i chung va trong tai vu viéc noi riéng déu
thudc muai yéu t6 néu trén. Vi du nhu yéu t6 dao tao
nguon nhan lyc (luat su, phap ché doanh nghiép,...)
xuat phat trudc tién tir dao tao trong treong luat hoac
cac khda dao tao nang cao chuong trinh sau dai hoc
va khda hoc ngan han,... day la nén tang dé gitp nang
cao chat lugng ngudn nhan lyc va nhan thirc cac bén
vé tinh wu viét cua hinh thirc trong tai vu viéc.

6. Mat cau hoi cudi cung ching em mong muén
duoc anh chia sé lién quan dén dinh hudng cho sinh
vién luat, vai vi tri Ia mét luat sw da hanh nghé trong
linh vuc giai quyét tranh chap va cé kinh nghiém trong
vai tro trong tai vién thi anh co loi khuyén nao danh
cho cac ban sinh vién luat c6 dam mé, mong muén
theo dudi linh vuc giai quyét tranh chap khéng a?

Hién tai cac em dang la sinh vién luat, giai doan
nay cac em c6 kha nang nam bat nhitng xu hudng
hay trao lvu quoc t&€ mot cach nhanh chdng nhat. Tuy
nhién, dé cd thé thé hién cai riéng chinh ban than thi
cac em can phai tim cach tach ra khoi so dong, tirc
la ¢6 su nhan dién riéng, tu cach riéng ctia minh. Su
Iua chon sé hinh thanh nén tinh cach va thanh cong
riéng ctia moi nguoi. Cac em nén tim ra nhirng dé tai,
[inh vuc luat ma c6 thé hém nay dé khong phai la xu
hudéng, nhung ngay mai n6 sé trg thanh xu huéng. Vi
du nhu tr khi Luat Trong tai thuong mai 2010 duoc
ban hanh cho dén thoi diém hién nay, tat ca déu co xu

hudng néi vé trong tai dan dén trong tai trd thanh mot
trao luu. Thé nhung ngay nay, thé gidi khong chi nhac
vé trong tai, ma nguai ta ndi vé hoa giai va ADR. Nhiéu
quan niém cho rang trong tai la san pham cua phuong
Téy, va hoa gidi hay nhitng phuong thic giai quyét
tranh chap thay thé (ADR) la san pham cuda phuong
Pong. Diéu nay da dugc thé hién rd & Du thao Cong
wdc vé Hoa giai, day la sang kién cta phai doan Hoa
Ky - thanh vién ctia UNCITRAL, tuy nhién khi Cong udc
dugc chinh thic phé chuan, ban hanh thi Singapore
lai nhan day la Cong udc vé Hoa giai Singapore®, vi
ho hiéu rang hoa giai la phuwong phép giai quyét tranh
chap hiéu qua, va la tuong lai cta linh vuc giai quyét
tranh chap tai Chau A. Do d6, cac em phai dit ra van
dé la trong twong lai, linh vuc nay sé phét trién nhu
thé nao, tir d6 rit ra duoc hudng di doc ddo cho riéng
minh, tranh theo dudi trao luu hién hanh mot cach vo
thirc. Néu ban than khong thuc su n6i bat thi rat dé bi
chim trong trao luu chung d6, nhung néu cac em biét
lra chon linh vuc doc déo, riéng biét va cd nhiéu tiém
nang khai thac thi cac em sé tao duogc wu thé riéng
cho ban than minh.

Hién nay, hinh thirc trong tai vu viéc chura phét trién
tai Viét Nam, nhung trén thé gidi thi hinh thirc trong
tai nay da phat trién mot mirc do nhat dinh, vi thé
trong tuong lai khong xa Viét Nam van c6 tiém nang
phat trién hinh thirc trong tai vu viéc va tat ca nhitng
[inh vuc khac cling tuan theo quy luat tvong tu nhu
vay.

Bén canh dd, bat ci trao lvu déu mang mot so
thudn tién nhat dinh. Cu thé linh vuc trao lvu sé phan
anh nhu cau thi trudng tai thoi diém d6, vi thé mot khi
[inh vuc trd nén phd bién thi co hoi viéc lam trong thi
trong lao dong rat 16n. C4 thé thay thai diém hién tai,
s0 lugng ludt su, trong tai vién cd sy am hiéu vé t6
tung trong tai khong nhiéu dan dén nhu cau tim hiéu,
nghién ctru vé linh vuc nay tang cao. Co hdi viéc lam
sé dugc mé rong hon néu céc em da co su tim hiéu,
kién thirc vé linh vuc trong tai nay, diéu nay sé trg
thanh diém thu hit véi cac nha tuyén dung. Day ciing
la mt trong nhitng Iy do trong tai trg thanh trao luu va
trao lvu nay hoan toan khong phai ngau nhién ma co.

Dong thai, hanh nghé luat su dugc chia thanh hai
loai: mot |a luat su tu van, hai la luat su giai quyét
tranh chap. Hién nay, so luong luat su tu van tai Viét
Nam khong thiéu, ngugc lai luat su giai quyét tranh
chap “chuyén nghiép” thi van chua dép (ng dugc nhu
cdu cuta thi trvong. Su thiéu hut nay khong hoan toan

& ClArb, ClArb London Centenary Principles <https://www.ciarb.org/media/1263/london-centenary-principles.pdf> truy cap ngay 15/6/2023

9 Cong udc Singapore vé Hoa giai 2019 ap dung cho cac thda thuén hoa gii thanh qudc t€, dugc cac bén tranh chap ky két dé gidi quyét tranh chap
thuong mai va tao thuén lgi cho céc bén tranh chdp c6 thé thuc thi céc thoa thuén hoa giai thanh xuyén bién gidi.
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xuat phat tir luat su giai quyét tranh chap tai Toa an vi
linh vurc tranh tung tai Toa an & Viét Nam dé trai qua
mat qud trinh phat trién twong doi lau va qua trinh nay
da hinh thanh nén rat nhiéu luat su tranh tung tai Toa
an. Tuy nhién, s6 luong luat su tranh tung tai trong
tai thi lai khong nhiéu, va déc biét la su thiéu hut cac
luat sur tu van dai dién cho céc bén trong linh vurc hoa
giai va rat nhiéu hinh thirc giai quyét tranh chap khac
ma Viét Nam chua bao gio ton tai hodc chua phat
trién (vi du nhu phuong thic giai quyét tranh chap
bang Ban phan xu/phong nglra tranh chap (“Dispute
Adjudication/Avoidance Board” hay “DAAB") trong
linh vurc xay dung, va nhiéu hinh thirc ADR rat méi ma
Viét Nam chua du nhap, nhung viéc du nhép chila van
deé thoi gian). Néu cac em c6 dinh hudng theo dudi
con duong giai quyét tranh chap thi can can nhac dén
van dé veé tranh tung tai Toa an hay trong tai, mang
tranh tung cu thé nao tai day va linh vuc chuyén sau
nao.

Hién nay, nguai ta khong chi trinh bay khai quat vé
trong tai ma con ban vé cac linh vuc trong tai chuyén
sau. Chang han, Hoi thao Trong tai Xay dung Qudc t&
do Hoi Phap luat Xay dung Viét Nam gan day da to
chirc Hoi thao qudc té “Trong tai trong linh vuc xay
dung” va dan dan sé c6 xu hudng chuyén sau hon vé
nhiéu linh vuc khac cd lién quan (nhu linh vuc nang
lrgng, co s& ha tang, trong tai dau tu). NGi riéng vé
trong tai dau tu, cad nhan anh nhan thay ngay trudc
cting kha nhiéu nguoi néi vé linh vuc nay, tuy nhién
c6 vé vé sau vi co hdi viéc lam clia mang nay khong
thuc su nhiéu nén bay gio ciing it nguoi dé cap dén
nira. Thé nhung, néu cac ban thuc sy mudn nghién
clru vé trong tai dau tu, trude tién cac ban phai nam
chac kién thirc vé trong tai thuong mai, roi sau doé
md&i dén kién thirc vé linh vuc trong tai dau tu, vi ban
chat cua trong tai dau tu la su két hop gilra trong tai
thuwong mai va cong phép quéc té, cé cha thé tham
gia t0 tung la Nha nudc, lién quan dén luat dau tu
nudc ngoai cling nhu viéc vi pham nghia vu la vi pham
nghia vu tai cac diéu udc quoc té (vi du nhu hiép dinh
thurong mai ty do). VGi su phirc tap nhu vay, néu céc
ban khdng nam chac nhirng quy tac co ban cua trong
tai thuong mai thi rat khd c6 thé nghién ciru chuyén
sau vé linh vuc trong tai dau tu.

Bén canh do, trong qua trinh hoc tap, cac ban sinh
vién can phai nam ro kién thirc cta hai mon hoc nén
tang la luat hop dong va luat t6 tung déan su. Bdi ban

chat cua thoa thuén trong tai la mot hop dong lua
chon giai quyét tranh chéap, do d6 cac ban can nam
chac ly thuyét vé hop dong dé cd thé hiéu sau vé thoa
thuan trong tai. D6i véi mon hoc luat t6 tung dan su,
day vira mang tinh chat cua luat ndi dung va luét hinh
thirc. Luat hinh thirc la luat t6 tung mo ta lai qud trinh
t0 tung trong tai, con ludt ndi dung la luét giai quyét
céc van dé nhu thoa thuén trong tai. Thong qua do,
cac em sé dé dang so sanh doi chiéu dugc su khéc
nhau can ban gitra t0 tung tai toa an va t6 tung trong
tai, dong thoi hai hinh thic t6 tung nay ciing cé diém
chung |a déu giai quyét van d& chirng ctr, thdm quyén.
NGi chung, néu céc ban sinh vién mudn nghién ctru vé
trong tai, thi cac ban can nam chac kién thirc hai mon
nay, roi sau dé mai cé thé nghién ciru chuyén siu vé
trong tai.

Cudi cung, hién nay cac em dang c0 trao lvu tham
gia thi Moot, day la nhitng cudc thi rat hiru ich. N6 rén
luyén cho cac em kj nang doi khang truc tiép, nhan
thay ro dai thu, nghién ctru doi thd nham muc dich
thuyét phuc hdi dong trong tai ¢ thé dua ra nhirng
phan quyét thuan loi nhat cho minh. D6ng thai, cdc em
sé can phai biét diém thuan lgi, yéu diém cua d6i tha
va ban than tir d6 tan dung vu thé cta minh va khac
ché dugc d6i thi mot cach toi wu nhat. Day la nhiing
k§ nang mém ngoai kién thirc, thuwong phai tu trau doi
va duoc dao tao tai nhirng khdéa hoc dao tao nghé
nghiép ma truong luat khé cung cap cho cac em. Khi
tham gia céc cudc thi Moot, cac em sé phai tim hiéu
vé kién thirc luat qudc té la chu yéu, tu rén luyén cac
k§ ndng mém - day la nhitng diém séng deé gitp cho
céc em thuan loi trong viéc (ng tuyén thuc tap sau
nay. Nha tuyén dung rat quan tam, chi trong cac cudc
thi nay vi ho hiéu duoc réng khi cac em da tham gia
Moot, cac em da trai qua mot qua trinh tu nghién ctru,
tlr d6 hinh thanh dugc kha nang tu nghién ctu cho
chinh minh. Bdi vi, nguoi c6 kha ndng tu nghién ctru
la ngudi cd kha nang tu hoan thién minh, cho du hién
tai ban than van con mot s6 han ché.

Thay mat CLB Nghién ciu va Tu van Phap luat
(LRAC), chiing em xin chan thanh cam on Luat su
Nguyén Manh Diing da danh thoi gian cho bai phéng
van. Kinh chuc anh that nhiéu sirc khoe va thanh cong.
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Co hoi - tiem nang

INTERNATIONAL COMMERCIAL MEDIATION COMPETITION (ICMC)
- CUOC THI HOA GIAI THUONG MAI QUOC TE

1. Tong quan vé Cudc thi Hoa giai thuong mai
quoc té

Cudc thi Hoa giai thwong mai qudc té (ICMC) la
cudc thi d4u tién vé hoa giai thwong mai dugc t6 chic
hoan toan bang tiéng Anh & Viét Nam véi quy mo toan
qudc va ciing nhu la mat trong sd it cudc thi vé hoa
giai thwong mai dugc t6 chirc trén thé gigi.! Cudc thi
dugc phdi hop t6 chirc bai Trung tam Hoa giai Viét
Nam (VMC)? va Khoa Phap Luat Thuong mai Quéc té
thudc Truong Dai hoc Luat Ha Nai (HLU).

DEn véi cudc thi, thi sinh sé c6 nhitng trai nghiém
tuyét voi va dang nhd khi dugc ap dung nhirng kién
thire, ki ndng vé hoa giai dé giai quyét nhiing van
deé tranh chap gitta cac bén phat sinh tir hoat dong
thuong mai. Ngoai ra, khi tham gia ICMC thi cac ban
thi sinh c6 co hdi lang nghe nhirng chia sé b6 ich cta
cac Luat su, Hoa giai vién cd nhiéu kinh nghiém thuc
tién trong Iinh vyc hoa giai thuong mai.

2. Pon vi to chirc
2.1. Trung tam Hoa giai Viét Nam (VMC)

Trung tdm Hoa giai Viét Nam (viét tat la ‘'VMC’)
thudc Trung tam Trong tai Qudc té Viét Nam (VIAC)
dugc chinh thirc thanh Iap (theo Quyét dinh s6 279/
QD-VIAC cta Cha tich VIAC - TS. Vi Tién Loc)® vao
ngay 27 thang 4 nam 2018. Doi ngii hoa giai vién tai
VMC la cac chuyén gia hang dau trong céc linh vuc
phép luét va kinh té, duoc dao tao chuyén séu vé giai
quyét tranh chap va hoa giai thuong mai. Hon nita,
VMC la don vi d4u tién tai Viét Nam cung cap dich
vu hoa giai thuong mai chuyén nghiép theo quy dinh

Ngudi tong hop: Nguyén Lé My Ngoc (K22501),
Sinh vién Truong Pai hoc Kinh té - Luat, DHQG-HCM

tai Nghi dinh s6 22/2017/ND-CP ctia Chinh pht ngay
24/02/2017 trong giai doan ma phuong thic nay
dugc wa chudng stir dung dé giai quyét trong tranh
chap thuong mai tai cac nudce.*

Chinh vi thé, tir nhitng no6 luyc khong nglrng nham
g6p phan thic ddy sy phat trién cua phuong thirc hoa
giai theo quy dinh cta phap luat mot céch thuan lgi,
nhanh chdng va hiéu qua, VMC da phdi hgp t6 chic
thanh cong ICMC 2022 nham tao ra mot san choi hoc
thuat gitp sinh vién c6 thém co hoi dugce nghién ci,
trai nghiém cach giai quyét tranh chdp theo phuong
thirc hoa giai.

2.2. Khoa Phap Luat Thuong mai Quéc té - Truong
Dai hoc Luat Ha Néi

Khoa Phap luat Thuong mai Qudc té thudc truong
Dai hoc Luat Ha Nai. Bén canh viéc hoat dong giang
day, Khoa thuong xuyén td chic nghién citu, céc budi
toa dam va tuyén chon, huén luyén cac doi thi tranh
tung hoa giai qudc té, trong tai qudc té & trong nudc
va nudc ngoai nhu Toa dam khoa hoc cap Khoa:
“Cong wdc Vién 1980 vé Hop dong mua ban hang hod
qudc té va nhitng van dé dat ra cho Viét Nam sau 5
nam gia nhap”; Chu tri t6 chirc cudc thi tranh tung
qudc té (FDI MOOT, IMSG 2022)...5 dé gitp sinh vién
c6 co hoi van dung kién thirc va thuc hanh kj nang
vao nhitng tinh huéng thuc tién trong d6 mot trong
nhitng cudc thi ndi bat nhat cda Khoa la Cudc thi Hoa
giai thwong mai quac té.

1‘Cong bé cudc thi Hoa giai thwong mai quéc t& 2022 va m& don dang ky tham du cudc thi’, Trung tdm Hoa giai Viét Nam (19/5/2022), <https://
www.vmc.org.vn/tin-tuc-su-kien/cong-bo-cuoc-thi-hoa-giai-thuong-mai-quoc-te-2022-va-mo-don-dang-ky-tham-du-cuoc-thi-n898.html> truy cép ngay

17/11/2022
2 VMC viét tat ciia VietNam Mediation Centre

3 VIAC la viét tat cla Vietnam International Arbitration Centre, ti€ng Viét 1a Trung tdm Trong tai Qudc té Viét Nam - La t6 chirc trong tai, hoa giai hang

dau tai Viét Nam va c6 uy tin qudc t€

*‘Gidi thiéu’, Trung tdm Hoa giai Viét Nam, <https://www.vmc.org.vn/gioi-thieu.html> truy cép ngay 18/11/2022

5 ‘Cac hoat dong nghién ciru khoa hoc trong di€m cua Khoa Phap luat Thuong mai Quéc t€ nam 2022', Khoa Phép ludt Thuong mai Qudc t& (18/03/2022),
<https://pltmqt.hlu.edu.vn/SubNews/Details/21941> truy cap ngay 24/3/2023
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3. Muc tiéu cudc thi

Hoa giai thuong mai la phuong thic giai quyét
tranh chap thuong mai do céc bén thoa thuan va
dugc hoa giai vién lam trung gian hoa giai ho trg giai
quyét tranh chap, véi nhitng vu diém nhu: thd tuc hoa
giai dugc tién hanh nhanh, khong go bd; cé thé gilr
duagc bi méat kinh doanh va van dé tranh chép; hoa giai
mang tinh thén thién vi loi ich cla ca hai bén, it gay
hai dén quan hé hgp tac von c6 cla cac bén; mang
tinh tw nguyén thoa thuén.” Tir nhirng wu diém von cé
cua phuong thirc hoa gidi nay, Trung tam Hoa giai Viét
Nam va Khoa Phép Luat Thuwong mai Qudc té da phoi
hop t6 chirc Cudc thi Hoa giai thwong mai quéc té
nham tao ra mot sén choi hitu ich va thiét thuc, mang
dén co hoi dé sinh vién rén luyén céc ki nang can
thiét va c6 dugc kinh nghiém, kién thic vé phuong
thirc giai quyét tranh chap bang hoa giai trong linh
vuc thuong mai quac té.?

4. Poi tuwgng tham gia va hinh thirc tham gia

DOi twgng tham gia cla cudc thi hudng dén tat
ca cac ban sinh vién bac dai hoc tai cac truong dai
hoc, hoc vién va co s dao tao tai Viét Nam cé su
yéu thich, quan tam dén linh vyc hoa giai thuvong mai
hay cu thé hon 1a ICMC. Cudc thi dugc t6 chic véi sy
tham gia cia mo6i nhdm thi sinh tir 2 - 4 thanh vién
thdng qua 01 vong so loai va 03 vong truc tiép (vong

loai, vong ban két, vong chung két). Tai Vong so loai,
thi sinh chuan bi va ndp ho so (bao gém: thong tin co
ban vé cac thanh vién doi thi, CV thanh vién, bai gidi
thiéu vé dai thi) qua Email. Tai cac Vong thi truc tiép,
céc doi thi sé co 2 thanh vién déng vai la co van co
kinh nghiém, dai dién cho lgi ich cua khach hang va
gilp ho dua ra quyét dinh trong phién hoa giai.?

5. Thai gian va dia diém

ICMC Ian d3u tién dugc t6 chirc vao ndm 2022,
thoi gian kéo dai tir thang 6 dén thang 9. Cu thé: (i)
Vong so khao dugc dién ra tir ngay 25/6/2022 dén
31/7/2022; (i) Vong loai cua cudc thi duoc t6 chirc
trong hai ngay 24/9 va 25/9; (iii) Vong ban két dién
ra trong ngay 29/9/2022 va (iv) Vong chung két dugc
dién ra vao ngay 30/9/2022.

Cudc thi dugc t0 chirc theo ca hai hinh thirc truc
tuyén va tryc tiép tai truong Dai hoc Luat Ha Noi.*

6. Thong tin lién hé
Fanpage: https://www.facebook.com/2022.ICMC

Email: icmc.mediation@gmail.com

Hotline: 085 866 4863 (Ms. Nguyen Mai Thu) hodc
083 508 2692 (Ms. Nguyen Ngoc Hong Duong)

' 'Khdi qudt vé Hoa giai thuong mai’, Trung tdm Hoa gidi Viét Nam (02/12/2020), <https://www.vmc.org.vn/thu-tuc-hoa-giai/khai-quat-ve-hoa-giai-

thuong-mai-a114.html> truy cap ngay 29/11/2022

2 T chic thanh céng cudc thi Hoa giai thuwang mai qudc t€ VMC-HLU (ICMC 2022)’, Trung tdm Hoa giai Viét Nam (06/10/2022) <https://www.vmc.org.
vn/tin-tuc-su-kien/to-chuc-thanh-cong-cuoc-thi-hoa-giai-thuong-mai-quoc-te-vmchlu-icme-2022> truy cép ngay 20/11/2022

3'2022ICMC_Rules and Guidelines’, Trung tdm Hoa giai Viét Nam, <https://bom.so/77WFPF> truy cép rgﬁ%%}éﬁogzlcwa /UéE((?s(?sZt%)anaqrg

*‘International commercial mediation competition’, Khoa Phap Luat Thuong Mai Qudc té, <https:/khoaluat.neu:

khoaluat/Flyer.pdf> truy cap ngay 19/11/2022
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BRIDGE OF SPIES - TRACH NHIEM VA PHAM GIA NGU®I LUAT SU

Trach nhiém cta mot ludt su chinh la bao vé cho
cong ly ctia nhén loai. Nhung dirng trude cude chién
tranh gianh lgi ich cla céac qudc gia, liéu nguoi luat
sir ¢6 con theo dudi sir ménh cda minh khong? Cén
céan cong ly dang bi lung lay, ho sé lua chon nhu thé
nao gitra trach nhiém va dao dirc? D4 la nhirng van
dé nan giai ma luat su James B. Donovan phai doi
mat khi nhan vu bao chita cho mét gian diép ngudi
Lién X0. Dlng trurdce strc ép tir du luan va chinh quyén,
ong van chon gitt virng trach nhiém clia mét luat su
- d6 la dirng lén, dau tranh va gianh lay |é cong bang
cho than chu. “Bridge of Spies” dugc dao dién Steven
Spielberg dung thanh phim dua trén nhan vat va cau
chuyén cd that ay. Bo phim da truyén cam hing cho
nhitng nguoi hanh nghé luat mot bai hoc vé tinh than
cua mot luat su chan chinh: cwong truc, cong bang va
thugng ton phap luat.

“Bridge of Spies” |ay bdi canh vao nam 1960, thoi
ky dinh diém cua cudc Chién tranh Lanh giita hai siéu
cuong Hoa Ky va Lién X6. Phim xoay quanh James
B. Donovan, mot luat sw bao hiém & Brooklyn, New
York dugc chi dinh d& bao chira cho mét tinh bao vién
nguoi Lién X6 Rudolf Abel, day la mot su trg tréu va
nghich Iy khi mat luat su chuyén vé bao hiém khong
tén tudi lai dugc giao phé mot vu an mang tinh qudc
gia. Mac du vay, Donovan van lam didng cong viéc va
trach nhiém cda minh. Véi nhitng lap luan sac bén,
ong da cho toa an thdy rang Abel sé la m6t mat xich
quan trong c6 kha ning thay ddi cuc dién trong cudc
chién thong tin gitra My va Lién X0. Qua trinh lam viéc
cua Donovan gép khong it khé khan vi c6 nhiéu bang
chirng chdng lai Abel dugc tim thay. Nhung Donovan
van rat cuong quyét va dit khoat, thé hién tinh than
thép cia mot vi luat su chuyén nghiép. Két qua la ong
da thanh cong ctru Abel thodt khoi ban én tt hinh.
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Nguyén Thj Ngoc Hén (K22501),
Sinh vién Truong Pai hoc Kinh té - Ludt, PHQG-HCM

Mot trong nhitng chi tiét dat gia trong phim la chi
tiét Abel nhac dén “standing man”. D4 la cau chuyén
vé mot nguoi ban cua gia dinh Abel da d4u tranh
chdng lai bon nguoi da tra tan 6ng dy. Sau moi cd
roi, ngudi dan éng 4y lai diing day va con dirng thang
hon [an trude khién nhitng ké dé phai bo cudc, do la
su lién tudng cua Abel vé Donovan - mot nguoi dé
cao cong ly, khdng chiu khuat phuc trudc thai cude.
Hinh tugng “standing man” & Donovan khong don
thuan la quyét tam gianh lay |é cong bang cho Abel &
mot dat nuwde duoc ménh danh la “céng bang”, ma la
cach Donovan vitng vang dirng lén bat chap moi chi
trich, de doa bdi cam xtc bdc phat tir ngudi dan xung
quanh. Vi la mgt luat su nén ong hiéu rat rd ban chat
cua van dé: Abel la than chd cua dng, va nhiém vu cua
luat su bao chita chinh la phai bao vé than cha cla
minh. Diéu nay thé hién rat rd tinh than lam viéc cua
mot luat su chan chinh: mot khi da dugc giao viéc thi
phai lam ddng trach nhiém cta minh.

“Bridge of Spies” la mot bo phim tai hién lich st
véi cai nhin gai goc va thuc té. Nhip phim cham
nhung day 16i cudn, nhirng doan dai thoai bén trong
va bén ngoai toa an khién nguai xem phai ngirng lai
suy ngam, dién hinh |2 mot cau thoai cla Donovan:
“Dau bi cdo la bat ci ai cling déu c6 quyén bao chira
va dugc bao vé. D6 1a y nghia cho su ra doi cua toa
an.” Nhin chung, “Bridge of Spies” dem dén cho nguoi
xem mot bai hoc vé cong ly va nhan quyén rang tat
ca moi nguoi déu dang dugc doi xtr cong bang, dugc
phép ludt bao vé. Dong thoi, phim ca nggi tinh than
thuong ton phéap luat va ding vé |é phai cia nguoi
luat su ké ca khi phai di nguac lai véi cong ludn, nhu
luat su Atticus trong “Giét con chim nhai” da tirng néi:
“Cé mot thir khong bao gio tuan theo nguyén tac so
doéng, d6 chinh la lwvong tam con nguai.”
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Khac dau Tai nang Luat |a cudc thi hoc thuat cap thanh duoc t6 chirc bdi Doan khoa Luéat
Kinh t&, Truong Pai hoc Kinh té - Luat, PHQG-HCM. Tham gia cudc thi, sinh vién sé cé co hoi
trai nghiém hoat dong chuyén vé mang hanh nghé luat su thong qua cac vong thi. Day la moi
truong gidp sinh vién khéng chi trau déi kién thirc va k§ ndng, ma con dugc géap gd cac luat
su, doanh nghiép ndi bat trong nganh Luat, nham dinh hudng t6t nghé nghiép trong tuong lai.
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Poan khoa Luat Kinh t&, Truong Pai hoc
Kinh té - Luat, PHQG TP. HCM
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Sinh vién chuyén nganh Luat trén toan dia
ban Thanh phd H6 Chi Minh

THOI GIAN - PIA DIEM

- Thai gian 16 chirc: Tir thang 3 dén thang 5
trong nam.

- Dia diém t6 churc: Truc tiép tai Trudong Pai
hoc Kinh té - Luat, PHQG TP. HCM
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CAC VONG THI

1. Vong So loai

Viét bai luan vé mot van dé thai su trong xa hoi
dudi hinh thic cd nhan hoac nhém (03 ngudi).
2. Vong Ban két

- Phan 1: Viét thu tu van bang tiéng Anh cho
khach hang.

- Phan 2: Tranh bién do6i khang gilra cac doi thi
vé cha dé dugc béc tham.

- Phan 3: Tranh bién cung Ban giam khao vé
chi dé mé rong tlr phan Tranh bién déi khang.
3. Vong Chung két

- Phan thi déng déi: Cac doi thi déng vai Luéat
su tham gia bao chira cho nguyén don hoac bi
don trong mét vu an tranh chap.

- Phan thi ca nhan: Hung bién tiéng Anh vé mot
quan diém phap luat va thuc hanh tu van cho
khach hang.
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Thang 3/2023, Khac dau Tai nang Luat mua Il da chinh thic dién ra. Trong s6
=== nay, LRAC vinh du gidi thiéu 03 bai viét xuat sic nhat ctia Vong So loai vdi chu
dé nhirng rdi ro vé mét phap ly co thé xay ra khi ap dung tri tué nhan tao vao

cubc song.



Khac dau Tai nang Luat

RUI RO PHAP LY TU' NG DUNG Al
- MOT SO RUI RO TU CHATGPT

Nguyén Diép Hanh Dung,
Sinh vién Truong Dai hoc Luat TP. HCM

Trong thap ky vira qua, tri tué nhan tao ngay cang khang dinh vi thé cua minh khi céc ting dung cua tri tué
nhan tao xudt hién o hau hét moi ngéc ngdch cua cudc séng. Thang 11 ndm 2022, véi con sét tir viéc ra mat
chatGPT - mét Al vdi kha nédng sinh ngd phong phd, cé thé téng hop thdng tin va tra loi cdu héi cda ngudi ding
vdi toc d6 nhanh ngac nhién, va tri tué nhén tao lai tré thanh mét chu dé duoc ban luan. Vdi ting dung gén gii véi
doi song dé la kha nang tao Idp van ban, tir cdu ngdn dén doan van hay tham chi la céc bai ludn ngan, chatGPT
day lén cédc quan ngai vén c6 vé nhiing rui ro phap Iy c6 thé xay ra khi (rng dung tri tué nhan tao vao cuéc séng;

Tir khoa: Tri tué nhan tao; thu thap dit liéu; diF liéu ca nhan; tu cdch; sd hitu tri tué; quyén tac gia; trach nhiém

phap ly.

Keywords: Artificial Intelligence; collecting data; data privacy; status; intellectual property; copyrights;

liability.

1. Tri tué nhan tao va chatGPT
1.1. Tong quan vé tri tué nhén tao
Tir thé ky XVI, nhitng séng kién va (rng dung vé Al

da manh mun xuat hién." Vao ndam 1955, thuat ngir “tri
tué nhan tao” (Artificial Intelligence - Al) chinh thic
duoc str dung va dugc dinh nghia [an dau tién bdi 6ng
John McCarthy.?

Ngay nay, Al thuong dugc nhac dén mot céach
chung chung la céc cong nghé, may tinh, phan mém
c6 kha nang mo phong céc chirc nang nhan thirc cua
con ngudi thong qua viéc thu thap va xt ly cac nguon
dir liéu véi toc do rat cao. Tuy nhién, xét mot cach chi
tiét hon vao kha nang va mirc do ing dung cda Al, Al
c6 thé phan thanh céc loai:

Thir nhéat, Al hep (Narrow Artificial Intelligence -
ANI):

Al hep la loai tri tué nhan tao cd kha nang thuc hién
mot tac vu nhat dinh. Day la loai Al xuat hién nhiéu
nhat trong céc twong tac hang ngay. Dién hinh nhu
Google Translate, Siri, Cortana.

Thi hai, Al tong hop (General Artificial Intelligence
- GAl)

Al t6ng hop la loai tri tué nhén tao c6é kha ning

thuc hién nhiéu tac vu, mé phdong kha néng cua con
ngudi. Ung dung ctia GAI c6 thé nhéc dén cac xe tu |4
hay tham chi |a cac Robot nhu Sophie - robot gi6ng
nguoi dau tién dugc cong nhan la cong dan (A Rap
Xé-t).

Thir ba, siéu Al (Super Artificial Intelligence - SAl)

Siéu Al hién chi la mot khai niém ly thuyét, nham dé
chi cdc tri tué nhan tao c6 kha nang vugt tréi hon con
nguoi. Cdc tri tué nhan tao trong céc phim vién tudng
thuong duoc nhac dén nhu la vi du cua siéu Al

1.2. Tong quan vé chatGPT

Thang 11/2022, m6t Al c6 tén chatGPT trg thanh
mot hién tugng toan cau da thanh cong dat 1 triéu
lugt nguoi dung sau 5 ngay ra mat, thu hdt sy chd
y cla cong ching va du luan vao van dé (rng dung
Al trong doi song. ChatGPT (Chat Generative Pre-
training Transformer) cd kha nang xu ly yéu cdu cua
ngudi dung va tao ra cac phan hoi van ban giong hét
nhu tin nhan cda con ngudi.

Khong chi c6 kha nang tra loi thanh cau, thanh
doan nhu tin nhan cua con ngudi, chatGPT con c6 thé
viét doan van, bai van hay tham chi bai luan véi toc
do dang kinh ngac va do chinh xéc twong d6i dang
ké. Chinh vi thé, chatGPT dugc st dung rong réi trong

' Queensland Brain Institute, 'History of Artificial Intelligence', <https://gbi.ug.edu.au/brain/intelligent-machines/history-artificial-intelligence>, truy

cap ngay 01/04/2023

2 Standford University, ‘Artificial Intelligence Definitions', <https://hai.stanford.edu/sites/default/files/2020-09/Al-Definitions-HAl.pdf> truy cap ngay

01/04/2023
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nhiéu hoat dong, cong viéc va dac biét la cac cong
viéc ¢6 nhu cdu cao vé thong tin nhu bao chi, luét
phap hay tham chi la viét céc bai luan, nghién ctru.

2. Rui ro phap ly tir Al va chatGPT

Mac du khéng thé pha nhan su tién ich ma Al mang
lai, qua trinh tao ra va st dung cac Al cé kha nang
thuc hién tac vu thay thé con nguai van tiém an nhiéu
rai ro, ddc biét la khi chura cd cac quy dinh diéu chinh
riéng van deé nay.

2.1. Rdi ro phap ly lién quan dén dir liéu dau vao

Ngay tur khi mot Al dang trong giai doan dugc xay
dung va phat trién, rii ro phap ly d4 xuét hién. D& ¢
dugc mot mot Al c6 kha ndng hiéu, phan tich va thuc
hién tac vu tot, Al can phai duwoc huan luyén bang dit
liéu. Bén canh d6, d& Al c6 thé thuc hién dugc tac vu
gidong nhu con ngudi thi mot luong dir liéu can 16n. Dir
liéu nay nén ¢ murc dugc goi la kho dit liéu va ching
can phai dugc cap nhat lién tuc vé moi thir lién quan
hay dén tlr con nguoi.

Mot cach vi von, d€ mot dira tré Al 16n nhanh, cach
tot nhat la cho ching nhiéu “dn” cang nhiéu dir liéu.
Dit liéu cang lién quan dén con ngudi thi Al cang giong
con nguoi. Diéu nay ciing dong nghta, dé Al phat trién
tot, dir liéu ndi chung va di liéu ca nhan c6 nguy co
khong dugc bao vé mot cach hap ly.

2.1.1. Rui ro vé thu thap dit liéu

Nguon dir liéu I6n nhat ma cac Al c6 thé khai thac,
d3c biét 1a d6i véi Al tong hop va tém tat thong tin nhu
chatGPT, |a kho dir liéu internet. V&i viéc ngudi dung
c6 kha nang tiép can cac dir liéu dugc bao ho ban
quyén nhu tranh, tdc pham vén hoc hay céc thong tin
ca nhan nhu ho tén, s6 dinh danh ca nhan, ngay thang
nam sinh thong qua cong cu tim kiém Google, Al cling
c6 kha nang tuong tu.

DAu thang 4/2023, Y da ra lénh cam chatGPT vdi lo
ngai Al nay dang thuc hién viéc thu thap di liéu bat
hgp phap tr nguoi dung.® Trude do6, nam 2020, My
da thong qua du thao nham han ché dir liéu ma hai
ong I6n Google va Facebook c6 thé thu thap tir nguoi
dung.* Lénh cdm cda Y va y dinh han ché hoat déng

thu thap di liéu cia My cho thay, céc lo ngai vé rdi ro
di liéu mang bi cac Al thu thap va x Iy la hoan toan
6 ¢ sg.

2.1.2. Rui ro vé bao mét di liéu cd nhan

Bén canh rdi ro do bi thu thap bat hop phép cling vdi
cac dir liéu khac tir nguoi dung, chinh céc hoat dong
lién quan dén di liéu cd nhan ciing tiém an rui ro vé
xam pham cac quy dinh vé bao mat di liéu ca nhan.

Hién nay, khi n6i vé bao vé dit liéu ca nhan, cac quy
dinh chung vé béo vé dit liéu ca Lién Minh Chau Au
(General Data Protection Regulation - GDPR) dugc xem
|a tiéu bi€u va hoan thién nhat.° Dong thoi, theo GDPR,
dt liéu ca nhan dugc dinh nghia khd rong khi nhirng
mau thong tin nho, gian tiép lién quan dén mot ngudi
van c6 kha ndng dugc xem I dit liéu cé nhan.® Chang
han, thong tin vé chi phi m6t nguoi tra cho Netflix co
thé dugc xem |2 dir liéu cd nhan theo GDPR khi viéc két
hop thong tin nay véi mot hodc mot sé thong tin khac
c6 thé dinh danh mot ngudi.” Chinh vi thé, khi cac nha
phat trién Al muén st dung dit liéu cé nhan dé huan
luyén Al ctia minh, ho budc phai can nhac vé céc ché
tai c6 thé duoc ap dung lén ho theo GDPR.

Pham vi dit liéu dugc bao vé rong cong véi nhiéu
quy dinh diéu chinh hoat dong cta bén thir ba lén dir
liéu cé nhan la co s¢ dé cac quy dinh GPDR hién gi¢
duoc déanh gia 1a du kha nang dé diéu chinh van dé
gilra dt liéu ca nhan va Al (danh gia bdi nghién ctru
ctia Uy ban vi Twong lai Khoa hoc va Cong nghé - Nghi
vién Chéau Au).3 Tuy nhién, diéu nay khdng loai trir rdi ro
dir liéu cé nhan bi xam pham vi GDPR khong truc tiép
diéu chinh lén Al

DOi vai Viét Nam, hién tai, thong tin ca nhan can
phai |a thong tin “du dé dinh danh” hay “gén vdi viéc
xéc dinh danh tinh ciia mot ngudi cu thé”, tire phai truc
ti€p lién quan dén ca nhan d6.° Xét theo dd, nhirng
thong tin khong truc tiép lién quan dén ca nhan nhung
c6 thé dinh danh dén ca nhan van sé khong bi diéu
chinh du dugc dung dé huan luyén Al. Diéu d6 ciing
dong ngha, dit liéu cé nhan g Viét Nam c6 kha néng bi
xam pham cao khi céc nha phat trién Al tai Viét Nam
hay st dung di liéu cé nhan & Viét Nam thudng it bi
can trd bdi cac ché tai phap dinh.

aly's a an attracts rivacy requlators, 10 bao Reuters, <nttps://www.reuters.com/technology/germany-principle-could-block-chat-gpt-ii-
3 Italy’s ChatGPT ban attracts EU privacy regulators, Td béo Reuters, <https:// t /technology/ inciple-could-block-chat-gpt-if

needed-data-protection-chief-2023-04-03> truy cép ngay 06/04/2023

4 Limits on personal data gathering by Google, Facebook, others advance in U.S. House, To bao Reuters, <https://www.reuters.com/technology/limits-
personal-data-gathering-by-google-facebook-others-advance-us-house-2022-07-20/> truy cap ngay 06/04/2023

5 Quy dinh cta GDPR sé dugc dé cap nhu mot moc dé xem xét, danh gia trong bai viét nay; Bach Thi Nhd Nam, 'Hoan thién phap luét vé bao vé dir liéu
cd nhan' <http://lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=211048>, truy cap ngay 03/04/2023

¢ The General Data Protection Regulation (EU) Diéu 4.1

7 European Parliament, Panel for the Future of Science and Technology, ‘The impact of the General Data Protection Regulation (GDPR) on artificial
intelligence’ <https://www.europarl.europa.eu/RegData/etudes/STUD/2020/641530/EPRS_STU(2020)641530_EN.pdf>, truy cap ngay 03/04/2023

& European Parliament, Panel for the Future of Science and Technology, ‘The impact of the General Data Protection Regulation (GDPR) on artificial

intelligence'.

° Luat An toan thong tin mang 2015, Diéu 3(15); Nghi dinh 64/2007/ND-CP ngay 10/04/2007, Diéu 3(5)
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2.2. Rui ro vé so hitu tri tué déi san pham do Al tao
ra

Trong mot thap ky gan day, cac Al dan cé kha néng
tao ra cac tac pham nghé thuat khong khac gi nhiing
nghé si, thi si hay tac gia thuc thu nho kha nang hoc
hoi tir kho dir liéu internet. Thé nhung, khi Al tao ra
mot tac pham, viéc xac dinh tu cach caa Al ddi vai tac
pham ciing nhu van dé bao ho ban quyén véi tac pham
trén ciing la diéu khién nhiéu nguoi quan ngai.

Dau thang 03/2023, mot tac pham tiéu thuyét co
d6 hoa mang tén “Zarya of the Dawn” dd duoc tac gia
Kris Kashtanova dang ky ban quyén. Tac pham nay
gom phan van ban va b cuc hinh anh do Kashtanova
tao ra, con phan hinh anh d6 hoa do mt Al séng tao.
Van phong Ban quyén My da tir chdi cap ban quyén vé
phan hinh anh cho téc gia Kashtanova bai d6 khong
phai la san pham cla con ngudi.’® C6 thé thay, Van
phong Ban quyén My khdng cong nhan Al véi tu cach
la chd thé séng tao ciing nhu khéng céng nhan san
pham do Al tao ra |a mot tac pham dugc bao ho.

0 mot noi khac, cu thé 1a Anh, Al du khong dugc
cong nhan tu cach la chu thé séng tao nhung san
pham do Al tao ra c6 thé dugc bao ho va chu sd hitu
quyeén téc gia sé la nhitng nha phat trién Al™

Vé van dé bao ho sd hiru tri tué véi tdc pham do
Al tao ra & Viét Nam, hién nay van chua cé quy dinh
diéu chinh. Tuy nhién, c6 nhiéu luéng quan diém duoc
dua ra vé cong nhén tu cach cta Al. Trong bai viét
“Chat GPT va van dé vé quyén tac pham do Chat GPT
tao ra”, tac gia L& Nguyén Hoa cd quan diém rang tac
pham do Al tao ra nén dugc bao ho dong tac gia thay
vi khdng bao ho hoac bao hd vdi tu cach cha sd hitu
quyeén tac gia." Trong khi d4, tac gia Nguyén Ngoc
Hong Duong cho rang nén ghi nhan quyén tai san
cho chd nguon dit lieu ma Al dung dé sang tao ra tac
pham (bao gébm cht cta tac pham gdc néu tac pham
cta Al dugc xem la phai sinh) va quyén tai san cho
céc lap trinh vién, la ngui khién Al c6 thé séng tao.™

B4t ké 1a cong nhan tu céch tac gia cla Al hay
bdo hd quyén tai san doi vai tac pham do Al tao ra,

céc hudng trén déu theo hudng khuyén khich bao ho
céc tac pham do Al tao ra. Thé nhung diéu nay dong
nghfa, gia tri céc tadc phdm bao h, bat ké tac gia 1a ai,
sé bi tdc dong tiéu cuc. Dieu d6 1a vi bao ho tac pham
la cach cong nhén gia tri stirc sang tao ciing nhu cong
slrc cua tac gia con ngudi. Khi cac tdc pham “mi an
lien” dugc tao ra bdi Al cling dong thoi duoc cong
nhan, céc tac gia con ngudi sé dan mat di dong luc
dé séng tao ra nhirng céi mdi. Trong khi d6, kha néng
sang tao cua Al phu thudc vao viéc hoc hoi va bat
chudce. Chinh vi thé, gid tri phap ly cua viéc cong nhan
va bao ho tac pham trg thanh c6 nguy co bi lung lay
khi cho phép cong nhan va bao ho quyén tac gia doi
vGi tac pham cua Al.

2.3. Rui ro vé trach nhiém phap Iy tir hoat dong cua Al

2.3.1. Rui ro vé trach nhiém phap ly khéng do kha
nang tu hanh dong cua Al

Khi Al hoc hoi tir internet dé sang tao ra cac téc
pham tranh, hinh vé hay van hoc, thi tac pham cla céc
tac gia con ngudi la ngudn dit liéu chua yéu. Ciing vi
thé, nhiéu tac phdm hoan toan mdi dugc Al séng tao
ra, nhung mang phong cach, mau sac cta mot hodc
nhiéu tac gia nao dé. Cung véi do, kha nang séng tao
cua Al khién cho nhiéu ngudi dung cam thay to mo va
tlr d6, mot luong dang ké cac tac phdm nghé thuat
duoc tao ra mang mau sac, phong cach qua tuong tu
vGi tac phdm clia mot hodc mot s6 cac tac gia khac
ma tr nglr dan da hay goi la “dao” trong dao van, dao
tranh.

Nam 2023, trén thé gi6i ghi nhan hang loat cac vu
kién, tir cé nhan, t6 chirc dén tap thé, cla cac nghé
si d6i vdi cac hé thong Al do céc hé thong nay da
“dao” céc tac pham cua ho. Dau ndm 2023, cac cong
ty Stability Al, Midjourney va DevianArt d& phai doi
mat mot vu kién tap thé vai céc bude cac cong ty nay
c6 hanh vi vi pham ban quyén khi str dung hinh anh cé
ban quyén cta hon chuc ngan nghé si dé huéan luyén
cho Al ctiia ho va tao ra céc tac pham phai sinh.™
Cong ty Stability Al tiép theo d6 cling ddi mat véi cdo
bugc tlr cong ty Getty Images vé xdm pham ban quyén
do Al cua Stability Al tao ra cac san pham hinh anh

" Tony Annala, Zarya of the Dawn: How Al is Changing the Landscape of Copyright Protection' <https:/jolt.law.harvard.edu/digest/zarya-of-the-
dawn-how-ai-is-changing-the-landscape-of-copyright-protection> truy cip ngay 05/04/2023; Thong tan xa Viét Nam, 'M§ khong cdp ban quyén cho
cac tac phdm do Al sang tao' <https://tuoitre.vn/my-khong-cap-ban-quyen-cho-cac-tac-pham-do-ai-sang-tao-20230224143823134.htm> truy cap ngay
03/04/2023

" Van phong S& hitu Tri tué Anh, 'Artificial intelligence call for views: copyright and related rights', <https://www.gov.uk/government/consultations/
artificial-intelligence-and-intellectual-property-call-for-views/artificial-intelligence-call-for-views-copyright-and-related-rights> ~ truy ~ cap  ngay
05/04/2023 ghi nhan 'The UK Group suggested that Al-generated works could be protected by a new right, lasting for 25 years, which recognises the
investment Al developers make in this technology."

12 | & Nguyén Hoa, 'Chat GPT va van d& vé quyén tac phdm do Chat GPT tao ra’ <https://Isvn.vn/chat-gpt-va-van-de-ve-quyen-tac-pham-do-chat-gpt-tao-
ra1675658311.html> truy cap ngay 05/04/2023

13 Nguyén Ngoc Hong Duang, 'Bao vé quyén téc gia dai véi tac pham cla tri tué nhan tao' <https:/tapchicongthuong.vn/bai-viet/bao-ve-quyen-tac-gia-
doi-voi-tac-pham-cua-tri-tue-nhan-tao-89469.htm> truy cap ngay 05/04/2023

4 Shanti Escalante-De Mattei, 'Artists File Class Action Lawsuit Against Al Image Generator Giants' <https://www.artnews.com/art-news/news/artists-
class-action-lawsuit-against-ai-image-generator-midjourney-stability-deviantart-1234653892/> truy cép ngay 05/04/2023
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tlr sao chép va “hoc” tir cac birc anh ban quyén cua
Getty Images.™

Hién cac vu tranh chap nay van chua di dén hoi
két cling nhu chua c6 quy dinh d€ c6 thé du doan
céc su diéu chinh cla phép luat sé tac dong nhu thé
nao. Thé nhung, ngay ca khi cac cong ty huan luyén Al
béng cac tac phdm cd ban quyén, viéc mot tac pham
dugc xem la sao chép ra doi van la do lénh tir nquoi
dung. Thé nén, khi Al séang tao ra mot “dao” pham,
cau hoi trach nhiém phap ly phat sinh tir tac pham do
thugc vé nguoi dung hay nha phét trién Al van con bo
ngo.

2.3.2. Rui ro vé trach nhiém phap ly do kha nang tv
quyét dinh va hanh dong cua mét so Al

0 mot cap do cao, cac Al can lénh cla ngudi ding
d& cho ra céc san pham, chang han nhu cac Al c6
kha ndng sédng tao hinh anh hay bai viét nhu chatGPT.
Trong bdi canh d6, mot so Al da c6 kha nang téng hap
va dua ra quyét dinh khi xtr Iy van dé theo céch thirc
“séng tao” cua riéng ching. Phan I6n tu duy cta Al bi
anh hudng va ké thira bdi nguoi tao ra ng, tuy nhién,
nguyén ly hoat dong cta Al lai dugc vi nhu mot “hop
den” (black box) va khong ai biét ching hoat dong
chinh xac nhu thé nao.’ Diéu nay ciing déng nghia
la rui ro trong qua trinh str dung céc Al la kho luong
trudc.

Thuc vay, hang loat cac vu tai nan lién quan dén
(rng dung Al trén xe tu |ai da dugc ghi nhan véi nguyén
nhan 13 do kha nang tu hanh dong ctia hé thdng Al.
Nam 2022, gan 300 truong hop tai nan giao thong do
hé thong xe tu |ai cla Tesla duoc ghi nhén,"” trong
d6, c6 10 truong hop tir vong dugc ghi nhan. Théng
02/2023, Tesla dugc ghi nhan thuc hién thu hoi hon
300 ngan chiéc xe Tesla vi [6i ctia hé thong tu 14i AlL™

Trudc d6, tir khi xe tu 1di bdi Al van con la nhirng du
an trén gidy, cac rdi ro vé xe tu lai da dugc dat ra. Kinh
dién 13 tinh huéng gia dinh va mot cau hdi phan bién
mang tén “Su c6 Molly” véi ndi dung “mot co gdi tré
tén la Molly dang bang qua dudng mot minh va bi mét
chiéc xe tu |ai khéng c6 nguoi lai tong phai. Khong co
bat ky ai ching kién tai nan trén. Diéu gi nén xay ra

tiép theo?”."

Tinh huéng trén lam ndi b4t mot van dé phap Iy rat
dang luu tam khi &ng dung Al vao cac hoat dong von
da chira dung rii ro cao nhu lai xe. Cau hai la liéu ai
sé chiu trach nhiém phap ly cho cac su c6 ma Al tu
ra quyét dinh va hanh dong gay thiét hai va lam phat
sinh trach nhiém phap ly. Liéu chd s& hiru thiét bi gan
Al hay cong ty san xuat liéu sé chiu trach nhiém phép
ly cho céc su ¢ trén, va pham vi chiu trach nhiém cua
céc chl thé sé dugce xac dinh dén d4u thi phu hop?

Hién nay, quy dinh cu thé vé trach nhiém phap ly
cta Al van chua cd. Tuy nhién, budc dau vé xac dinh
trach nhiém trén da xuat hién trong Du thao Dao luat
Tri tué nhan tao cda Lién minh chau Au. Theo du théo,
trach nhiém can thiép va kha nang gian doan ctia con
ngudi dé kiém soat hiéu qua d4u ra cda céc Al ¢ rii
ro cao dugc nhan manh.?

3. Két bai

Hién tai, viéc (ng dung Al vao cudc song chira
dung rtiro cao. Vdi viéc céc Al lién tuc duoc cai thién
va tré thanh mot (rng dung hang ngay clia con ngudi,
chang han chatGPT nay da duoc st dung trong hau
hét cac hoat dong lién quan dén tao vén ban, ca nguai
dung, nguoi phat trién Al va thé gidi dang d6i mét vai
nhirng mau thuan chua dugc diéu chinh bdi bat ky
quy dinh nao.

5 James Vincent, 'Getty Images is suing the creators of Al art tool Stable Diffusion for scraping its content / Getty Images claims Stability Al ‘unlawfully’
scraped millions of images from its site. It's a significant escalation in the developing legal battles between generative Al firms and content creators'
<https://www.theverge.com/2023/1/17/23558516/ai-art-copyright-stable-diffusion-getty-images-lawsuit>, truy cap ngay 06/04/2023

16 Khanh An, 'Goc khuat cua Tri tué nhén tao' <https://cand.com.vn/Khoa-hoc-Ky-thuat-hinh-su/goc-khuat-cua-tri-tue-nhan-tao-i664313> truy cap ngay
06/04/2023

7 Faiz Siddiqui, Rachel Lerman va Jeremy B. Merrill, ‘Teslas running Autopilot involved in 273 crashes reported since last year' <https:/www.
washingtonpost.com/technology/2022/06/15/tesla-autopilot-crashes/> truy cap ngay 03/04/2023

'®  Faiz Siddiqui, Rachel Lerman va Jeremy B. Merrill, ‘Teslas running Autopilot involved in 273 crashes reported since last year' <https:/www.
washingtonpost.com/technology/2022/06/15/tesla-autopilot-crashes/> truy cap ngay 03/04/2023

19 "The Molly Problem'’ <https://www.itu.int/en/ITU-T/focusgroups/ai4ad/Pages/MollyProblem.aspx> truy cap ngay 06/04/2023

2 Dy thao Dao luat Tri tué nhan tao clia Lién minh chau Au, Diéu 14(1) 'High-risk Al systems shall be designed and developed in such a way, including
with appropriate human-machine interface tools, that they can be effectively overseen by natural persons during the period in which the Al system is
in use.
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Khac dau Tai nang Luat

TRACH NHIEM BOI THUONG THIET HAI

LIEN QUAN DEN Al (ARTIFICIAL INTELLIGENCE)

Tran My Anh (K20502), Lé Ngoc Qué Anh (K20502) & Nguyén Thj Lan Chau (K20502),
Sinh vién Truong Pai hoc Kinh té - Ludt, DHQG-HCM

ViGi s phat trién khong ngirng cua khoa hoc céng nghé nhu hién nay, s6 luong san pham Al sé tang Ién dang
ké va kéo theo cdc van dé vé trach nhiém phép ly cua Al ciing sé dugc dat ra. Viéc xdc dinh tv cdch phép Iy cua
Al trong van dé boi thuong thiét hai la mét trong nhifng thach thirc déi vdi phap luat nudce ta. Véi muc dich lam
sdng to van dé trén, nhom téc gia cua bai viét nay phén tich cdc van dé phap ly lién quan dén trach nhiém boi
thuong thiét hai do Al gdy ra, tir d6 dua ra mot s6 kién nghi phii hop vdi thoi dai céng nghé s6 hién nay.

Tir khéa: Tri tué nhan tao, trach nhiém boi thuong thiét hai, boi thudng thiét hai ngoai hop dong.

With the current development of science and technology, the number of Al products are increasing significantly
and the issues of Al liability will also be raised. Determining the legal status of Al in the liability for compensation

is one of the challenges in our law'’s system. For the purpose of clarifying the above issue, the authors of this
journal legal studies analyze the legal issues related to liability for compensation caused by Al, thereby making

some recommendations suitable to the modern digital technology age.

Keywords: Artificial intelligence; non-contractual liability, liability for compensation.

1. Khai niém
1.1 Dudi goc do khoa hoc

Tri tué nhan tao (Al - Artificial Intelligence) la mot
nganh cuda khoa hoc théng tin - may tinh mé phdng
cac qua trinh tri tué cua con ngudi bang may mdc,
dac biét la hé thong mdy tinh." Céc ing dung cu thé
ctia Al bao gom céc hé thong chuyén gia, cd kha nang
twong tu con ngudi nhu: Xt Iy ngdén ngit, phan tich
thong tin, nhan dang giong nai, hinh anh? va hoc hoi
kinh nghiém ma khong cén phai lap trinh thém.3 Lién
minh chau Au dinh nghia tri tué nhan tao 13 mot hé
thong cac phuong phap khoa hoc, ly thuyét va ky
thudt nham muc tiéu dung mdy tinh dé téi tao kha
ndng nhén thirc cla con ngudi, d&€ may tinh cd thé
thuc hién cac nhiém vy phirc tap ma truée day do con
nguoi thuce hién.*

1.2 Dudi goc do phap ly

Do tinh rong cua thuat nglr “Tri tué nhan tao”, Viét
Nam chua c6 bat ky dinh nghia phap Iy chinh thic
nao vé Al. Tuy nhién, theo dinh nghia phép ly cua mot
s0 nwdc ma nhom téc gia da tong hop duoc nhu Lién

Minh Chau Au, Canada (Xem: 5). C6 thé dinh nghia Al
theo goc d6 phap Iy nhu sau: Al la cac hé thong thuc
hién nhiém vu thong minh tuong tu con ngudi. Nhung
trén thuc t&, hau hét cac dinh nghia Al déu rat mo ho
vi thuét ngir Al sé da dang nhiéu hé thdng thuét toan
thong minh khac nhau ma phap luat rat kho dé bao
phu hét. Chinh vi vay, néu tri tué nhan tao xay ra truc
trac trong lic hoat dong va gay ra thiét hai thi viéc xac
dinh tu cach phap ly cua tri tué nhan tao (Al) trong
van dé boi thuang thiét hai la mot trong nhirng thach
thirc rat 16n doi véi phap luat Viét Nam.

2. Phan tich

2.1 Al cé kha nang gay nguy hiém va co thé gay ra
thiét hai khong?

Su ra doi va phat trién cua Al da c6 nhirng tac dong
nhat dinh dén cudc séng cua con ngudi. Khong ai cd
thé pht nhan dugc nhirng gia tri tich cuc ma Al mang
lai, va du chung ta c6 nhén ra dugc hay khéng thi Al
da va dang len |0i vao doi sdng hang ngay qua nhiéu
cach, nhiéu linh vuc. Tir céc cong viéc nang nhoc,
nguy hiém nhu g& bom, khdm pha vii tru, hay phan
sdu nhat cua dai duong cho dén cong viéc don gian,

D6 Giang Nam, ‘Phép luat bi thudng thiét hai ngoai hgp dong trudc thach thic cua tri tué nhén tao va cong nghé s6 mdi ndi', (Tap chi Nghién ciu Lap
phap s 20 (468), thang 10/2022), <http://www.lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=211472>, truy cap ngay 04/4/2023

2 Cambridge Dictionary, ‘Meaning of artificial intelligence in English’, <https://dictionary.cambridge.org/ dictionary/english/artificial-intelligence>, truy

cap ngay 04/4/2023

% George Lawton, ‘artificial intelligence (Al)' <https://www.techtarget.com/searchenterpriseai/definiti on/Al-Artificial-Intelligence>, truy cép ngay

04/4/2023

* European Commission for the Efficiency of Justice (CEPEJ), ‘European Ethical Charter on the Use of Artificial Intelligence in Judicial Systems and
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lap di ldp lai, Al déu da tham gia vao nhu mét cong
cu ho tro hodc tham chi la 1am thay phan viéc nay cho
con nguai.

Véi su vuat troi han con nguai 6 mot vai khia canh
(téc do x( ly nhanh, d6 chinh xac cao, tinh hoat dong
lién tuc..) cung khoa hoc cong nghé ngay cang phat
trién nhu hién nay, Al sé ngay cang hién dién day dac
hon trong nhiéu khia canh cta doi séng con nguoi®.
Tir day, viéc Al tham gia vao cac mai quan hé trong xa
hoi sé xuat hién va dan dén nhirng van dé phat sinh.

Al ciing t6n tai nhirng khuyét diém, suy cho clng
chiing ciing chi 1a nhitng san pham cua con ngui va
hoat dong theo nhirng gi da dugc |ap trinh san hodc
cau lénh ma chdng nhan dugce tir ngudi st dung. Vi
vay, Al khong thé mang hoan toan tri théng minh, nhén
thirc va ddc biét la cam xtc ctia mot con nguoi. Nhu
ChatGPT’ dang nhan duoc su quan tam rat nhiéu dao
gan day, mot so cdu tra loi ma n6 dua ra c6 do chinh
xac chua cao va chi mang tinh chat tham khao. C6
thé, viéc chi méi xuat hién gan day nén ChatGPT con
nhiéu thi€u sdt va dang trong thoi gian thu thap thém
thong tin d& dan hoan thién hon. Tuy nhién, cudc séng
lubn van hanh va thay doi qua tirng gidy, cong thém
viéc ChatGPT thu thap thong tin tir nhiéu nguon khac
nhau nhung kha nang chon loc va xem xét tinh chinh
xac van con bo ngo. Vi vay, néu nguoi dung hoan toan
tin tudng vao nhirng két qua do Al mang lai c6 thé
mang dén nhirng thiét hai.

Ngoai ra, Al d6i khi c6 thé mac sai [am, phat sinh tlr
chinh né hodc nhirng truc trac ky thuat dén tir nhiéu
nguyén nhan khéc nhau nhu 16i thiét k€, Iap trinh hodc
san xudt, st dung khong ding céch... Dac biét la
robot, hay nhitng phan mém Al nhu véi xe tu ldi, viéc
chling gay ra nguy hiém va thiét hai cho con ngudi la
diéu hoan toan c6 thé xay ra. Uber’s Verge - dugc ghi
nhan la chiéc xe robot tu Idi dau tién trén thé gigi co
lién quan dén mot vu tai nan dan dén céi chét cua
nan nhan 13 mot phu nir 49 tudi. Mac du két qua cho
thdy tai nan xay ra xuat phat tir [6i con ngudi, cu thé 1a
ngudi diéu hanh xe tu |ai da khong theo séat hoat dong
cua xe ma bi phan tam vao dién thoai ctia minh. Hay

nhu trong vu kién khac, mot nguoi lai xe mo t6 cho
rang anh ta bi thwong & c6 va vai sau khi mot chiéc
0 t0 hat anh ta xudng dudng khi dang di chuyén trén
dudng pho San Francisco. Tai xé lai 6 t6 ng6i ¢ ghé
trude nhung lai d€ xe & ché do tu 1di va bo tay khoi
vo lang.®

Nhu vay, Al tuy dem lai nhitng tac dong tich cuc Ién
dai song con ngudi nhung né ciing tiém &n nhiéu rui
ro, dac biét 1a nguy co gay mat an toan va nguy hiém
cho con ngudi. Thuc té chitng minh day khong con la
nhitng gia thuyét hay suy doan nira ma da co nhirng
vu viéc Al gay ra thiét hai cho con nguoi.

2.2 Thach thirc phap ly dat ra trong van dé boi
thuong thiét hai lién quan dén Al

Viéc Al c6 thé géy ra thiét hai dat ra van dé xéc
dinh chu thé sé chiu trach nhiém bdi thudng cho
nhitng thiét hai nay. Hién nay, day van con la mot van
dé gay tranh cai trén thé gidi vi linh vuc nay con kha
mdi va cac qudc gia van dang ban khodn vé nhiéu vién
canh phat sinh tir Al.

Xdac dinh trach nhiém trd nén kho khan hon hoat
ddng cua Al dinh dén nhiéu chi thé khac nhau. Chang
han véi ChatGPT nhu da dé cap & phan 2.1 noi dung
bai viét, gia st khi nd cung cap thong tin sai cho khach
hang va dan dén két qua la khach hang bi thuong tich
cé nhan hodc t6n that tai chinh, vay ai trong s6 cha
s0 hiru hodc nha cung cap di liéu hodc nha thiét ké
phai chiu trach nhiém? Khong c6 mot cau tra 1gi ro
rang va sé phu thugc vao hoan canh cta tirng truong
hop. Céc yéu t0 cd thé dugc dat ra dé xem xét la mirc
do tham gia, theo ddi va gidm sat Al cta cac chd thé
ho#c nguoi c6 nang luc va kha ndng cao nhat dé kiém
soat hodc tac dong dén hanh dong caa Al°.

Hién nay, Al khong dugc xem nhu mot thé nhan
hodc chua dugc nhan céch héa, tirc nd khong thé
dirng ra chiu trach nhiém cho thiét hai xay ra. Néu mot
ngudi don dep lam bi thuong nguai khac, ngudi don
dep d6 sé phai chiu trach nhiém vdi thiét hai ma ho
gay ra. Nguac lai véi mot robot don dep, ching khéng
thé tu minh chiu trach nhiém ma liic nay sé quy cho
nha san xuat, cung cap ching. Nhung néu ho da giam

5 Pinh nghia cta Lién minh Chau Au: “Tri tué nhan tao (Al) d& cap dén céc hé thang thé hién hanh vi théng minh béng cach phan tich méi trudng cua
chdng va thyc hién céc hanh dong - véi mét s6 mirc do tu cha - dé dat dugc cac muc tiéu cu thé.”. Xem: Uy ban chau (2019), ‘Ethics Guidelines for
Trustworthy Al’ (Uy ban Chau Au, 08/4/2019), <https://ec.europa.eu/digital-single-market/en/news/et hics-quidelines-trustworthy-ai>, truy cap ngay
06/4/2023

¢ Dinh nghia clia Canada: “Tri tué nhén tao (Al) dé cap dén céc thuat toan va mé hinh mdy tinh thyc hién cac nhiém vu thudng yéu cau tri thong minh
giéng con ngudi nhu nhan thic thj gidc, nhan dang giong néi, ra quyét dinh va dich ngdn ngit.” Xem: Chinh pht Canada. (2022). ‘Artificial Intelligence’,
<https://www.ic.gc.ca/eic/site/125.nsf/eng/h00002.html>, truy cap ngay 06/4/2023

¢ Theo mdt bdo céo clia PwC (mot trong bdn cong ty kiém toan hang dau thé gidi) du doan rang Al sé c6 téac dong to I6n dén cac nganh sau: chim séc
strc khoe; 6 t0; cédc dich vu tai chinh; ban Ié va tiéu dung; cdng nghé, truyén thong va, giai tri; ché tao; nang lugng; va van tai va logistics.

7 ChatGPT, viét tat clia Chat Generative Pre-training Transformer, 1a mot chatbot do cong ty OpenAl ctia My phét trién va ra mat vao thang 11 nam 2022.
NG ¢6 mét mo hinh dua trén ngén ngir dugc phat trién dé twong tac véi con ngudi theo cach dam thoai.

& Nilsson v. General Motors LLC 1/2018, pp. 2-3 and Silverman - Wilson - Goggans 2018, pp. 57-58

° Inam Wilson, Tolulope Falokun, ‘Liability for damage caused by artifical intelligence’, <https://www.templars-law.com/app/uploads/2021/11/Artificial-
Intelligence.pdf>, truy cap ngay 05/04/2023
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sat hoat dong ctia robot ding cach, cung cap dich vu
bao tri thich hap, chang han nhu théng qua céc ban
cap nhat phan mém, tirc khéng thé chirng minh rang
ho da cung cap mot san pham bi 16i, khong c6 mai
quan hé nhén qua vdi thiét hai xay ra thi sé giai quyét
nhu thé nao? Xu huéng cho thay trong trudng hop nay,
thiét hai phat sinh nhu mét su sai sdt trong viéc st
dung hodc khai thac may mdc, va Toa an sé khong ap
trach nhiém doi véi thiét hai nay Ién cho Al'°.

Nhirng tranh chap xoay quanh chd thé nao sé chiu
trach nhiém kéo theo van dé vé nghia vu chirng minh
sé thudc vé ai? Mot thong ké cho thay do phirc tap va
mot s6 ddc diém cda Al khién cho bén bi thiét hai gap
khé khan trong viéc ching minh rang san pham Al
d6 bi 16i hodc nha san xuat, cung cap da co su thiéu
sOt dan dén thiét hai''. Tuy nhién, ho c6 thé ching
minh viéc da s dung Al mét cach hop ly, ding theo
nhitng gi duoc chi dan. Va nguoi dung ac y, co 16i
trong viéc st dung Al va gay ra thiét hai sé phai chiu
trach nhiém. Nguac lai, néu giao viéc chirng minh cho
nhirng ngudi van hanh hé thong Al, ho ¢ thé st dung
su am hiu ctia minh dé& thoat trach nhiém mién |a ho
c6 thé chirng minh rang da thuc hién gidm sat va bao
tri day da. Trong khi Al lubn tiém an nhitng kha nang
16i hodc truc tric ky thuat chua duoc biét dén va co
thé xay ra trong twong lai. Tir day, mot dé xuét cho
rang céc nha phat trién Al khdng chi chiu trach nhiém
cho céac 16i phan mém ma con d6i véi tac dong tiém
an cua Al lién quan dén st khde, tinh than cta nguoi
dung™. Nhung quy dinh cta phap luat cling can can
nhac dén lgi ich cua cac nha phat trién Al, khi viéc ap
Ién ho qud nhiéu ganh nang vé trach nhiém c6 thé anh
hudng dén d6i mdi sang tao va su phét trién cta Al™3.

2.3 Thuc tién phdp luat vé xac dinh chu thé chiu
trach nhiém boi thuong thiét hai do Al gay ra™

2.3.1. Bat cap trong phap Luat Viét Nam

Hién tai khong thé kién mot hé thong tri tué nhan
tao vi né khong cé tu cach phap ly. Phap luat Viét
Nam quy dinh trong B luat dan sy 2015, d& mot ca

nhan hay t6 chirc c6 quyén hodc cac nghia vu dan su,
cé nhan hodc t0 chirc d6 phai duoc xac lap tu céch
phap ly la “ca nhan” hay “phap nhan”.

Xét vé ban chat, tri tué nhéan tao khong phai mot
con nguoi dé dugc xem la ca nhan du né cd thé ¢
cam xuc va tu duy. Tuy nhién, hién tai phap luat Viét
Nam nhin nhan tri tué nhan tao dudi géc d6 nhu mot
loai tai san ddc biét. Do vay cac doi tugng thong minh
khéng c6 tu cach chu thé phéap Iy va chua duoc stra
ddi dé c6 thé kién hodc bi kién. Néu tri tué nhan tao
gay hai, bén bi thiét hai phai kién chu nhan cua nd."
Tuy nhién néu nhin nhan van dé vé viéc tri tué nhan
tao tu “hoc” tap tu duy dé dua ra quyét dinh dan dén
thiét hai, ngudi st dung kho biét dugc va khong kiém
soat dugc “mong mudn’ géy thiét hai cua tri tué nhan
tao. Vi tri tué nhan tao la mot loai tai san c6 tu duy
va cam xdc. Vi vay nhin xa hon, can ban luan xem cé
nén xac |ap tu cach chd thé cda tri tué nhén tao hay
khoéng? So sanh tri tué nhan tao véi cac cong ty, cac
cong ty ciing khéng duoc coi la céc thuc thé phap ly
riéng biét véi cha sd hiru la con nguai trong mot thoi
gian dai trong lich str. Tuy nhién, theo thoi gian, cac
nha |ap phap da tir b mé hinh coi cac cong ty chi la
tai san va trao cho chiing mot tu cach nhan tao doc
lap (phap nhan) cho phép ching kién va bj kién. Do
d6, doi vai cac tri tué nhan tao, nd sé can phai dugc
thiét 1ap tu cach chi thé nhu vay. "

Tuy nhién, d6 la mot chang duong dai trong lich
str, § giai doan trudc mat van can ¢ mot ché dinh
quy dinh vé nghia vu boi thudng doi vai thiét hai do
Al gay ra.

Quy dinh phap luat Viét Nam khong cé quy dinh
cu thé doi vai truong hop boi thudng thiét hai d6i vai
thiét hai do tri tué nhan tao gay ra. Theo dé, Viét Nam
c6 ché dinh quy dinh trach nhiém ddi vdi thiét hai do
tai san gay ra. Tuy nhién, doi tugng cua tai san nay
khong bao gom loai tai san dac biét la tri tué nhan
tao. Vi vay thuc tién ap dung ro rang cé thé thay |a
phap ludt quy dinh chua r6 rang, cu thé. Tuy nhién,

10 Wendehorst, C. (2022), “Al liability in Europe: anticipating the Al Liability Directive’, <https://www.adalovelaceinstitute.org/report/ai-liabilityin-
europe/>, truy cap ngay 05/04/2023

" European Commission (2021), ‘Civil liability - adapting liability rules to the digital age and artificial intelligence’, <https://ec.europa.eu/info/law/
better-requlation/have-your-say/initiatives/12979-Civil-liabilityliab _ility-adapting-liabilityliability-rules-to-the-digital-age-and-artificial-intelligence_en>,
truy cap ngay 05/04/2023

12 Mot dur luat mdi tai EU b sung cho Dao luat Al sé trao cho moi ngudi quyén kién doi boi thudng thiét hai sau khi bi hé thdng Al 1am hai véi muc tiéu
1a quy trach nhiém cho céc nha phét trién, nha sén xuat va yéu cau ho giai thich céch Al dugc xay dung, van hanh. Cac cong ty cong nghé khong tuan
thi céc quy tac c6 nguy co bi kién tap thé trén toan EU. Xem thém: MIT Technology review, ‘The EU wants to put companies on the hook for harmful Al',
<https://www.technologyreview.com/2022/10/01/1060539/eu-tech-policy-harmful-ai-liability/>, truy cap ngay 05/4/2023

3 John Villasenor, “Products liability law as a way to address Al harms”, <https://www.brookings.edu/research/products-liability-law-as-a-way-to-
address-ai-harms/>, truy cap ngay 05/04/2023

' Luu Minh Sang, Tran Dic Thanh, ‘Tri tué nhan tao va nhiing thach thirc phap ly’, (TPHCM 29/05/2020), <https://vjst.vn/vn/tin-tuc/3303/tri-tue-nhan-
tao-va-nhung-thach-thuc-phap-ly.aspx>, truy cap ngay 05/4/2023

15 Drong Quynh Hoa, ‘Trach nhiém boi thudng thiét hai trong ky nguyén tri tué nhan tao’ (Tap chi Nghién ctru Lap phédp s6 09 (409), thang 5/2020),
<http://lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=210549>, truy cap ngay 05/4/2023

16 Drong Quynh Hoa, ‘Trach nhiém boi thudng thiét hai trong ky nguyén tri tué nhan tao’ (Tap chi Nghién ctru Lap phédp s6 09 (409), thang 5/2020),
<http://lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=210549>, truy cap ngay 05/4/2023
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phép luat hién hanh cé nhitng quy dinh cé thé diéu
chinh dugc van dé boi thuwong thiét hai lién quan dén
Al nhu Luét Chéat lwong san phdm hang hoa 2007, stra
ddi bo sung 2018, hay ché dinh boi thudng ngoai hgp
dong trong Bg luat Dan su 2015. Tuy nhién theo hai co
ché trén thi chi xac lap dugc trach nhiém cla nguoi
san xudt va ngudi tiéu dung ma khong dé cap dén
nguoi thr ba chiém hiru trdi phép tri tué nhan tao,
trong thoi gian chiém hitu trai phép thi tri tué nhan
tao gay thiét hai thi trach nhiém bai thuong duoc chia
nhu thé nao.

2.3.2. Kinh nghiém tir phdp luat cdc nudc trén thé
gidi

Hién nay hau hét cac qudc gia trén thé gidi chua
cong nhan tu cach chi thé cho tri tué nhén tao. Diéu
nay cd nghia la Al khdng c6 tu céch phap ly dé tu
chiu trach nhiém boi thuong cho thiét hai ma minh
gayra."”

Cong udc Lién hop qudc vé sir dung thong tin dién
tr trong hgp dong qudc té quy dinh Diéu 12 vé trach
nhiém d6i vdi thiét hai do may tinh gay ra. Theo do,
mot ngudi (du |a thé nhan hay phéap nhan) thay mat
cho may tinh dugc lap trinh cudi cuing phai chiu trach
nhiém cho bat ky thiét hai nao dugc tao bdi may™.
Nhu vay, c6 thé hiéu, nguoi chiu trach nhiém dai véi
thiét hai do Al gay ra la nguoi dang st dung Al lic
Al gay thiét hai. Chung quy ngay ca trong Cong udc
qudc té cling chua c6 mot van ban chinh thirc quy
dinh chuyén vé trach nhiém phap ly cta Al

Tuy nhién, doi véi mot s6 qudc gia phat trién, nhu
cu phat trién cong nghé mdi tri tué nhan tao 1a cuc ky
cao. Nham phuc vu cho nhu cau d4 thi ciing can hoan
thién khung phép Iy d6i v6i cha thé phap ly dac biét 1a
Al. Lién quan dén tri tué nhan tao, phap luat Chau Au
da c6 nhirng van ban luat chuyén nganh dé diéu chinh
vé tri tué nhan tao nhu Nghi quyét ctia Nghi vién Chau
Au ngay 16 thang 2 ndm 2017 véi cac khuyén nghi
ddi v6i Uy ban vé Quy tac Luat Dan su vé Ngudi may
(2015/2103(INL))™.

Theo d6, phép luat Chau Au d3 di trudc trong viéc
dua ra nhitng khuyén nghi cu thé dé thanh lap nén
mot védn ban luat chuyén nganh la Quy tac Luat Dan su
vé Ngudi méy. Trong Nghi quyét, Chau Au da xéc dinh
duoc muc tiéu lau dai ca nén phap ly vé tri tué nhan
tao |a xac 1ap tu cach chua thé cho chu thé dac biét
tri tué nhan tao vdi cai tén “nguoi dién ti” song song

V@i tu cach “ca nhan’, “phap nhan”. Tuy nhién, trudc
mét, Chau Au van xéc dinh rdng, nhitng trach nhiém
vé boi thuong thiét hai do Al gay ra phai do con ngui
chiu (Diéu 56). Vi vay lic nay can xét dén hai vai tro
“con nguoi” quan trong la nguoi san xuét va ngugi
tiéu dung dudi hai goc do “trach nhiém nghiém ngat”
va “quan ly rdi ro”. Theo do6, viéc chiu trach nhiém sé
duoc phén bd cho ca nha san xuat va ngudi tiéu dung
dua trén danh gia vé moi quan hé nhan qua va nguai
c6 kha nang hanh dong cdu tha dan dén viéc Al gay
ra thiét hai (Theo Diéu 54, 55). Bén canh do, dé dam
bao nghia vu boi thuong doi vai thiét hai xay ra, Chau
Au da khuy&n nghj thanh 1ap mét qu§j béo hiém tri tué
nhan tao d6i vGi nha san xuat va ngudi st dung, theo
d6 nghfa vu mua bao hiém sé thudc vé nha san xuat
va ngudi tiéu ding c6 quyén theo quy dinh tai Diéu
57, 58.

3. Kién nghij

Xdy dung mot ché dinh vé trach nhiém boi thuong
thiét hai do tri tué nhan tao gay ra trong ché dinh boi
thuong thiét hai ngoai hop déng. Theo dé quy dinh
cu thé va chi tiét vé phén bo trach nhiém gilra céc
cht thé: Nha san xuat, nguai tiéu dung (chu s& hitu),
nguadi thir ba chiém hitu trai phap luat.

D& dam bao céc khoan thiét hai do tri tué nhan tao
gay ra dugc chi tra kip thoi, nén thiét lap mot chuong
trinh bao hiém bat budc, twong tu nhu bao hiém cho
xe 0 t0. C6 thé dua trén nghia vu cla nha san xuat
phai mua bao hiém cho tri tué nhan tao ma ho san
xuat. Ngoai ra dé giam bét ganh ndng cho nha san
xuat, khoan mua bao hiém nay nén dugc quy dinh
duac tinh bao nhiéu phan trdm vao chi phi thanh toan
[an ban ra thr nhat nham dam bao nguai tiéu dung sé
san sé mot phan ganh nédng cho nha san xuat.

4. Két luan

Trong boi canh Viét Nam dang hudng dén hién dai
hod, cong nghé ho4, nhat Ia toan cau hoa thi linh vuc
cong nghé Al la mot budce tién quan trong can dugc
thdc day. Song song véi viéc hoc hoi kinh nghiém va
chuyén giao cong nghé, Viét Nam phai xay dung mot
khung phép Iy vitng chac lam nén tang cho phét trién
cong nghé, kinh té.

17 Cuc S& hitu tri tué, ‘Mot so tac dong cua cong nghé tri tué nhan tao tGi hé thdng bao ho sang ché (TP. HCM 28/04/2020), <https://www.most.gov.vn/
vn/tin-tuc/17709/mot-so-tac-dong-cua-cong-nghe-tri-tue-nhan-tao-to i-he-thong-bao-ho-sang-che.aspx> truy cap ngay 05/4/2023

'8 Liyu Minh Sang, Tran Dirc Thanh, ‘Tri tué nhan tao va nhitng thach thirc phép Iy, (TRHCM 29/05/2020), <https://vjst.vn/vn/tin-tuc/3303/tri-tue-nhan-

tao-va-nhung-thach-thuc-phap-ly.aspx> truy cap ngay 05/4/2023

19 Nghi quyét cia Nghi vién Chau Au ngay 16 thang 2 nam 2017 véi cac khuyén nghi d6i véi Uy ban vé Quy tac Luat Dan sur vé Ngudi mdy (2015/2103(INL)),

<https://www.europarl.europa.eu/doceo/document/TA-8-2017-
0051_EN.pdf> truy cap ngay 05/4/2023
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CQET ETTRETIEL T I RTE

TRI TUE NHAN TAO TRONG THUAT TOAN BINH GIA TH| TRUONG VA
NGUY CO HAN CHE CANH TRANH

Nguyén Tuan Quang,
Sinh vién Truong Dai hoc Luat TP. HCM

Hién nay, Cuéc Cach mang cong nghé (CMCN) 4.0 dang dién ra vdi toc dé nhanh chéng vdi su xudt hién cua
tri tué nhan tao (Al - artificial intelligence). Su xuat hién cua tri tué nhan tao da dan dén nhiing thay doi I6n trén
da linh vurc toan céu. Bén canh nhiing diém tich cuc, tri tué nhén tao trong nhitng nam gan day da béc 16 duoc
cdc thdch thic, han ché'trong doi séng, déc biét la trong nhifng van dé phap Iy xoay quanh tri tué nhan tao. Vdi
maét nén kinh t€'thi truong dang phét trién, Viét Nam ciing khong thé ding ngoai xu thé cua thé gidi. Cu thé tai
Nghi quyét s6 52 - NQ/TW cua B¢ Chinh tri va Quyét dinh s6 127/Qb-TTg cua Thu tudng Chinh phu da nhan
manh va xay dung chinh sdch wu tién ngudn luc cho trién khai mgt s6 chuang trinh nghién citu trong diém quéc
gia vé cdc cong nghé uu tién ma mot trong nhitng trong tam la tri tué nhan tao. Do vay, viéc nghién ctu tri tué
nhén tao la v6 clng can thiét dé qua dd tim ra nhifng rui ro vé mat phap Iy cd thé xay ra khi dp dung tri tué nhan
tao vao cudc séng.

Tir khéa: tri tué nhan tao; thuat todn dinh gia thi truong; thoa thudn han ché canh tranh.

Currently, the Industrial Revolution 4.0 is taking place at a rapid pace with the emergence of artificial
intelligence (Al). The emergence of artificial intelligence has led to great changes in many global fields. Besides
the positive points, artificial intelligence in recent years has revealed challenges and limitations in life, especially
in legal issues surrounding artificial intelligence. With a developing market economy, Vietnam cannot stay out of
the trend of the world. Specifically, in Resolution No. 52 - NQ/TW of the Politburo and Decision No. 127/QD-TTg
of the Prime Minister emphasized and developed a policy of prioritizing resources for the implementation of
a number of research programs. National focus on priority technologies, one of which is artificial intelligence.
Therefore, the study of artificial intelligence is extremely necessary to find out the legal risks that may occur
when applying artificial intelligence to life.

Keyword: artificial intelligence; market valuation algorithm; antitrust law.

DE hiéu biét vé tri tué nhan tao ndi chung can phai cd su hiéu biét vé khai niém, déc diém cla tri tué nhan
tao, ing dung cua tri tué nhan tao trong linh vuc cu thé. Tuy thuét todn dinh gid thi trudng dem lai nhiéu lgi ich
cho ca ngudi dung va cac doanh nghiép trén thi trudng, tri tué nhan tao ludn 13 mot tiém &n veé rii ro vi pham
luat canh tranh (luat chdng doc quyén). Tai sao viéc st dung thuat todn dinh gid thi truong c6 tiém &n veé rii
ro vi pham luét canh tranh? D& tra 16i cho c&u hdi trén day, can phai nghién ctru Iam ré nhiing van dé sau day.

1. Khai niém tri tué nhan tao

Tri tué nhan tao 1a mot cum tir hiéu la tri tué duogc
tao ra bai nhén loai, con nqudi 12 tri tué khéng san c6
trong tu nhién.

Khong cé mat dinh nghia dugc stir dung chung khi
dién ta nhu thé nao la tri tué nhéan tao. Dinh nghia dau
tién vé Al dugc John McCarthy dua ra vao nhirng ndm
1950s. Ong nhan dinh réng: "Al (artificial intelligent)
la bd mén khoa hoc va k§ thuat tao ra cdc may moc
thong minh, ddc biét la cac chuong trinh may tinh
théng minh". Tuy nhién tai thoi diém d6 ong ciing
nhan xét rang chua thé dua ra mot khai niém chinh

thirc vé tri tué théng minh vi con nguoi chua theé mo
phong dugc nhirng thuat toan dé bién tri tué nhan tao
d6 trd nén thong minh. Ong ciing cho rdng mot cé méy
duoc coi la thuc su théng minh khi nd ¢ thé tu phat
trién trén nhitng gi dugc |ap trinh. Vi du: Khi str dung
mid Journey Bot: ngudi dung guri vao hop thoai cla
hé thong cédc cau lénh, qua viéc doc cau lénh dd, hé
thong sé thuc hién tim kiém thong tin trén mang (open
source), tdi tao lai cac hinh anh va gt qua cho ngui
dung hinh anh mong muén.

Trong dau nhitng nam 90, trong cudn "Thoi dai cua
nhitng ¢c6 méy théng minh", Raymond Kurzweil cho
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rang "Al 1a mot thir chua thé nam rd dugce véi nganh
khoa hoc may tinh hién nay", Ong ciing cho ring "Tai
thoi diém nay con ngudi cd kha nang suy nghi céch
xa nhitng c6 may thdng minh nhung khong thé pha
nhan sy phét trién nhanh chdéng cua nhitng c6 may
nay. Va khong thé phl nhén rang tai mot thoi diém
trong tuong lai tri tué nhan tao hoan toan cd thé vugt
xa tri tué con nguoi".

Cdac nha luat gia cling cd nhitng dinh nghia riéng
vé Al. Matthew U. Scherer cho rang dé la nhitng co
mady c6 kha nang thuc hién dugc nhitng nhiém vu, ma
nhiém vu d6 khi dugc thuc hién bdi con nguoi thi sé
doi hai tri thong minh. Bén canh d6, Rex Martinez vdi
quan diém Al la hé thong, chuong trinh, phan mém
ho#c thuat todn cd kha nang hoat dong tu chi dé suy
nghi thau ddo va hanh ddng nhu mot con nquai, tir do
dua ra quyét dinh hodc cung cap két qua dau ra'.

Méc du van con la mot linh vuc con méi tai thoi
diém hién tai, phap luat trén thé gidi cling da dua ra
nhitng diéu chinh, nghién cttu vé linh vuc nay.

Theo WIPO (World Intellectual Property
Organization), tritué nhan tao (Al - artificial intelligent)
la mot nhdnh cda khoa hoc may tinh. Viéc xay dung tri
tué nhan tao nham xay dung cac c6 may hoac nhiing
hé théng cd thé thuc hién nhitng cong viéc yéu cau
tri tué con ngudi. Hoc mdy (machine learning) va hoc
sau (deep learning) la hai nhanh nhd cua tri tué nhan
tao. Trong nhirng ndm gan ddy, mang no ron nhan tao
(neural Network) 1a xu thé trong viéc nghién ctru va xay
dung tri tué nhén tao. Neural Network 1a chubi nhitng
thuat toan duoc dua ra dé ho trg tim kiém nhitrng moi
quan hé co ban ctia mot tap hop dir liéu dua vao viéc
bat chude céach thic hoat dong tir ndo bd con nguoi.
V6i ki thuat nay tri tué nhan tao da co thé thuc hién
nhitng céng viéc twong tu con ngudi, tham chi trong
nhiéu trudng hop co thé vuot qua nhirng gi con ngudi
c6 thé lam dugc. Cu thé, trong nhitng nam géan day tri
tué nhén tao c6 thé: mo phang hanh vi cla con nguoi
khi néi chuyén véi nhau thdng qua 1 (ng dung; Bat
chude nhan thire, hanh vi cla con ngudi; du doan
tuong lai cling nhu [a ngan ngtra thién tai.

Theo bdo cdo ctia WIPO "Dé phuc vu nhitng muc
dich cua béao cdo, hé thdng tri tué nhéan tao dugc
nhin nhan chd yéu nhu nhitng hé thong hoc hoi; do
13, nhitng may mdc c6 thé thuc hién nhitng cong viéc
nao dd tét hon con ngui. Dinh nghia nay bao gom rat
nhiéu loai ky thuét va (rng dung [....] va c6 thé phan ra
thanh nhiéu loai cong nghé khac nhau. Nhirng ki thuét

va (rng dung trong bdo cdo lién quan dén nhiing nhiém
vu don lé thuc hién bai hé thong tri tué nhan tao, dugc
biét tGi la "tri tué nhan tao theo nghia hep".

Bén canh do, theo quy dinh tai du thao Luat tiéu
chuan chau Au hai hoa déi véi tri tué nhan tao, tai
Khoan 1 Diéu 3 cho rang "Hé thong tri tué nhan tao la
hé thong dugc phét trién bdi mot hay nhiéu kj thuat,
c6 thé bao gom ca hoc may (machine learning); deep
learning (hoc séu), thdng qua nhiing cd phap dugc sur
dung, c6 may hay hé théng c6 thé dua ra ndi dung
dugc yéu cau, du doan, khuyén nghi".

Van phong nghién ctru cong nghé cua chinh phu
Anh ciing dua ra khai niém cho rang "Al la kha nang
cua cong nghé k§ thuat sd c6 thé tao ra cac hé thong
thuc hién cac nhiém vu dugc cho la doi hoi tri thong
minh".

Bén canh dinhnghiavétrituénhantaothongthudng,
WIPO con dua ra cac khai niém cu thé vé "tri tué nhan
tao tong thé" (artificial general intelligence) va "siéu tri
tué thong minh nhan tao' (super intelligence) cu thé:

- Tri tué nhén tao |a tong thé |1a nhirng hé théng tri
tué nhan tao c6 kha nang thuc hién thanh cong bat cir
nhiém vu tri tué nao dugc thuc hién bai ndo bd con
nguoi.

- Siéu tri thong minh nhan tao la mot c6 mdy theo
gia thuyét co kha nang vuot xa bo may con ngudi.?

Nhu vay, tri tué nhan tao thudng dugc coi nhu la
mot nganh khoa hoc hay nhitng c6 mdy/ hé thong
dugc xay dung nham thuc hién cong viéc doi hoi tri
thong minh cua con nguoi. Nhitng mdy méc nay cé
thé thuc hién cong viéc t6t hon ca con ngudi va can
rat it su can thiép cta con nguoi. Do vay tri tué nhan
tao khong phai la mot phat minh thong thuong ma né
la mot phat minh tao ra nhiéu phat minh khac.

2. Déc diém cua tri tué nhan tao
Thir nhat, tri tué nhan tao c6 kha nang nhap dir liéu

D{r liéu ma con nguoi tao ra hang ngay dang dugc
tang |én theo cap so nhén. Tat ca céc dit liéu nay duoc
cép nhét lién tuc va rat kho dé cac hé thdng co sg dir
liéu thong thuong cd thé nhap va luu tat ca vao hé
thong. Do dd, céc hé thong Al da dugc phat trien dé
thu thap va phan tich dir liéu, day la hé thong rat hitu
ich véi tat ca moi nguoi.

Bén canh dd, m6t hé thdng thong minh nhan tao sé
lwru trir nhiéu thong tin vé nhiéu van dé, tir nhiéu nguén

" Nguyén Huynh Nha Trdc, Nguyén Lé Anh Thu, Truong Phan Loan Trinh, Nguyén Manh Tuén, Nguyén Khanh Vy, ‘Trach nhiém b6i thudng thiét hai ngoai
hop dong do tri tué nhén tao gay ra - kinh nghiém nudc ngoai va ggi md cho Viét Nam' (Cong trinh nghién ciru khoa hoc sinh vién cép truong lan tha

26 Dai hoc Luat Thanh phd Ho Chi Minh)

2 Bli Hoang Lam, ‘Tac dong cla tri tué nhén tao (Al) dén sy thay d6i cua hé théng phép ludt s& hiru tri tué Viét Nam': (D& tai sinh vién nghién ctru khoa

hoc /Trudng Dai hoc Luat Ha Noi; Pham Minh Huyén hudng dén)
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khac nhau. Tat ca diéu nay déu xuat hién trén hé thong
mot cach dong thoi hodc dong bg, nhap va dong bo
hang triéu di liéu 1 ldc.

Thit hai, tri tué nhan tao cé kha nang hoc sau
(Deep learning)

Hoc sau la mdt nhanh cta linh vuc hoc may lién
quan dén céc thuat toan bat chudc céch thic hoat
dong cua bo ndo ca vé cau tric va chic nang?®. Tri tué
nhan tao c6 kha nang hoc hdi sdu vé mot doi tuwong
kha nang hoc sau. Tri tué nhan tao bat chudc nhan
thirc, hanh vi cia con ngui va du doén twong lai cling
nhu 1a ngan ngtra thién tai. Kha nang nhén dang khudn
mat xac dinh 13 dua vao nhitng diém nat cua khuén
mét. Kha nang phan tich khuén mat cé kha nang cho
phép ngudi dung hi€u vi tri cdc khuén mat ton tai
trong hinh anh hoac video, cling nhu céc thudc tinh
ma khuon mat dé cé.

Thir ba, tri tué nhan tao c6 tinh nang trg ly ao
(Chatbots)

Chatbots la mot phan mém cho phép tro chuyén
véi nguoi dung dé giai quyét bat ky van dé nao cla
ho, thong qua céc phuong phap lién quan dén thinh
giac hodc nhan tin. Phan mém nay sé mo phong hanh
vi cta con ngudi khi néi chuyén véi nhau thong qua 1
ng dung. Nhiéu cong ty hién nay da sir dung Chatbot
nhu mot phuong tién dé phuc vu khach hang t6t hon,
vi du nhu Swiggy va Nykaa. Khong chi ndi chuyén véi
con ngudi, chatbot tai thai di€ém hién tai c6 thé thuc
hién nhitng cong viéc dugc con nguoi giao cho mot
céch thanh thao. Vi du: Chat bot GPT c6 kha néng téng
hop thong tin va tra 16i cau hdi cla ngudi dung mot
cach nhanh chéng.

3. Ung dung cua tri tué nhan tao trong linh vuc
dinh gia hang héa/dich vu thij truong

Al da déng vai tro rat I6n trong viéc ho tro va hoan
thién cudc séng con ngudi, bdi 1é bang su chinh xac
gan nhu dén tuyét doi, dugc diéu khién bang hé théng
thuat todn tinh vi thi Al c6 thé lam nhirng viéc ma con
ngudi kho cd thé thuc hién. Vi kha nang hoc sau cla
minh tri tué nhan tao nhan thirc dwgc cac hanh vi, cac
chuyén bién trong cac hoat dong cla con ngudi, théng
qua d6 nhan thirc dugc thé gidi quan xung quanh. Tri
tué nhan tao khong chi nhén thirc duogc qua khi, hién
tai ma con c6 kha nang dy doan tuong lai. Do vay, gan
day, cac doanh nghiép dang ngay cang st dung tri tué

nhan tao nhu la mot cong cu dé du doan nhu ciu cla
thi truong, cta nguai tiéu dung. Thong qua d6 ho du
dodn xu hudng tiéu dung cta thi trudng, phat trién san
pham, dua ra mirc gia thanh cu thé tly theo mic cung
cau cua thi truong. Thuét toan dinh gid ca hang hoa/
dich vu cua tri tué nhan tao c6 thé thuc hién céc cong
viéc sau:

Thir nhat, dong hda va xtr ly gan nhu ngay lap tic
khéi lugng thong tin dang ké lién quan dén gia ban
hang hda/dich vu ctia ddi thu canh tranh, nhu cau, gia
ca va nhitng hang hoa cé kha nang thay thé, ké ca
nhiing thong tin cd nhan cta khach hang.

Thir hai, khong chi phan doan nhu cau cta khach
hang, ma tri tué nhén tao con c6 thé ngay lap tirc cap
nhat va bao lai cho doanh nghiép vé su tang hay giam
dot ngdt cua hang hda/dich vu doi tha canh tranh cua
minh cung cap.

Thir ba, t6i wu hda gia ca va va quan ly doanh thu
la hai trong s6 nhitng khia canh ndi bat nhat ma bat
ky doanh nghiép nao ciing can giai quyét. Tuy nhién,
viéc dua tri tué nhan tao dé giai quyét khong chi gidp
ca hai nhiém vu trd nén dé dang hon ma con hiéu qua.
T6i wu hda gia bang tri tué nhan tao cho phép cong ty
diéu chinh gida theo thoi gian thuc va phan (ng hiéu
qua vdi thi truong dé t6 chire céc chién dich san pham
phl hop va dat dwgc muc tiéu cua ho.

Thuat toan nay dugc st dung rong rdi trén thi
trwdng, cu thé vao nam 2014 Amazon* d3 tao ra mot
thuat toan dinh gia mang tinh cach mang, thuat toan
nay c6 thé du doan dugc xu hudng cla thi truong. Hé
thong nay cho phép céc nha ban Ié giam thoi gian va
chi phi giao hang don gian bang céach dy doan trudc
nhirng san pham ma khach hang thich (hay mua) ngay
ca khi ho chua mua né. Diéu nay cho phép céc nha
bén |é kiém sodt t6t hon gid ca va chién luoc tiép thi
cua ho trén thi truong.

So véi phuong phéap dinh gia truyén thdng thong
thudng, tri tué nhan tao trong viéc dinh gia thi truong
sé nhanh chdng hon rat nhiéu. Khi phuong phap dinh
gia truyén thong chi dung nhitng dit liéu dé dinh ra mot
gia thanh tot nhat. Hé thong tri tué nhan tao bang kha
nang hoc mdy dua ra mic gia thanh khong chi dua
trén nhig dit liéu da cd, hé thong con cd thé dua ra
nhitng phan doan vé nhu cdu tuong lai cua thij truong
va dua ra nhitng phan doan twong thich sy thay ddi
cua thi truong®.

 Nguyén Huynh Nha Trdc, Nguyén L& Anh Thu, Trwong Phan Loan Trinh, Nguyén Manh Tudn, Nguyén Khanh Vy, ‘Trach nhiém bi thudng thiét hai ngoai
hop d6ng do tri tué nhén tao gay ra - kinh nghiém nudc ngoai va ggi mé cho Viét Nam' (Cong trinh nghién ctru khoa hoc sinh vién cép truong lan thi

26 Dai hoc Luat Thanh phd Ho Chi Minh)

4 Victor Dey ‘Are you using Al for Dynamic Pricing' (Martechvibe, 09/03/2022) <https://martechvibe.com/staff-articles/are-you-using-ai-for-dynamic-

pricing/>

5 Victor Dey 'Are you using Al for Dynamic Pricing' (Martechvibe, 09/03/2022) <https://martechvibe.com/staff-articles/are-you-using-ai-for-dynamic-

pricing/>
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Tuy thudc vao mo hinh cua thuat toan, cac doanh
nghiép trén thi trudng co thé tao ra nhiéu mo hinh tri
tué nhan tao phu hap vdi chién lugc cia doanh nghiép
trén thudnge.

Nguai dung chon mét gid tri cu thé dugce coi la gia
thanh ban d4u. Sau do, bat ct khi nao mot diém di
lieu méi dugc nhap vao thuat toan, gia thanh ban dau
sé thay ddi cao hon hodc thap hon. Hau hét cac mo
hinh Bayesian str dung dir liéu san c6 dé quyét dinh
gia thanh cudi cling.

M6 hinh dinh gid RL (reinforcement learning) kham
pha dir liéu vé nhu cau cta khach hang, xem xét tinh
thoi vu, gid ctia d6i thu canh tranh va sy khong chac
chan cua thi trwong, véi muc tiéu tim kiém cudi cung
la doanh thu cao cho doanh nghiép.

Profit

Decision tree model

M6 hinh biéu d6 doc: Thuat toan dinh giad dong
dang nay gitip doanh nghiép hiéu thdng s6 nao c6 anh
hudng nhiéu nhat dén gia va khoang gid nao trong so
nay du doan doanh thu cao nhat. Khi str dung thong
tin nay, tri tué nhan tao sé du doan khoang gid tot
nhat cho tirng san pham duoc dua ra trén thj truong.

Mdc du, viéc stir dung tri tué nhén tao vao viéc dinh
gia khién cho cédc nha dau tu, doanh nghiép cd thé du
doan xu hudng thi trudng mot cach nhanh chdng, tu
dong, linh hoat. Tuy nhién viéc str dung thuat todn nay
doi khi gay ra nhitng phién phic khong dang cé cho
nhitng khach hang. Chang han, viéc st dung tri tué
nhan tao trong thuat todn dinh gia cua Uber d& gay ra

"maot s van dé" khi khach hang bi tinh phi vo Iy cho
nhitng chuyén di ngan do nhu cau cuc ky cao. Chang
han, vao dém giao thira, mot khach hang cua Uber ¢
Edmonton, Matt Lindsay, da bi tinh phi 1.114,71 d6 la
cho mot chuyén di dai 20 phat’. Tuy nhién, vi céc su
kién nhu Dém giao thira xay ra moi nam mat [an, do
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vay viéc khac phuc "l6i" trén thuat todn nay tuong doi
khd khan véi cac nha nghién ctru. DE giai quyét van
dé nay, cac cong ty hién dang str dung mé hinh long
short-term memory (b6 nhd dai - ngan han) tuy chinh,
tri tué nhan tao dinh gia véi mang lu6i no-ron nhan
tao c6 kha nang ghi nhé nhiing thong tin cu thé trong
thdi gian dai.

Tri tué nhan tao hoc hién ho trg céc doanh nghiép
trién khai dinh gid hang hoa, dich vu trén quy mo, con
sO xem xét ¢ thé 1én tGi hang tram, néu khéng muén
noi la hang nghin yéu to dinh giad®. Mac du lgi ich cua
tri tué nhan tao tir goc do thuong mai trong viéc dinh
gia la rd rang, tuy vay viéc sr dung cong cu nay cé thé
tao ra nhitng rui ro khong dang cé dén tlr goc do dac
quyén.

4. Rui ro vé mat phap ly trong linh vuc luat canh
tranh khi ap dung tri tué nhan tao dé dinh gia san
pham, dich vu

Viéc ap dung tri tué nhan tao trong viéc dinh gia
san pham c6 thé gy nén nhitng nguy co chdng canh
tranh, doc quyén thuong mai trong hoat dong thuong
mai trén thi truang. Thit nhat, Tri tué nhan tao cd thé
duoc st dung dé tao diéu kién thuén lgi cho cac thda
thuén an dinh gid gilra cac d6i tha canh tranh. Day la

¢ Cem Dilmegani "Dynamic Pricing Algorithms in 2023: Top 3 Models" (Al Multiple, 06/03/2023) <https://research.aimultiple.com/dynamic-pricing-

algorithm/>

7 Edmonton 'Uber cab ride on New Year's Eve pinches customer for $1,114.71' (CBC, 03/01/2016) <https://www.cbc.ca/news/canada/edmonton/uber-

cab-ride-on-new-year-s-eve-pinches-customer-for-1-114-71-1.3387808>

¢ Victor Dey ‘Are you using Al for Dynamic Pricing' (Martechvibe, 09/03/2022) <https://martechvibe.com/staff-articles/are-you-using-ai-for-dynamic-

pricing/>

100 | Practice Makes Perfect



phuong thirc thong thuong va pho bién nhat khi tri
tué nhan tao c6 thé dugc st dung nhu mdt cong cu
gay nén su phan canh tranh. Vi du: Bo phan chdng
doc quyén cua Bo tu phéap da giai quyét cac cao budc
lién quan dén thoa thuan han ché canh tranh bi cdm
lién quan dén viéc str dung thuat todn tri tué nhan tao
dé cd dinh gid cho cac san pham dugc bén trén san
thwong mai dién tr. Luat chdng doc quyén cla Hoa
Ky, nghiém cam céc thoa thuan han ché thuong mai
mot cach bat hgp ly. Céc co quan thuc thi chdng doc
quyén va cac nguyén don tu nhan rat c6 thé sé phai
tuyén bo rang cac doi thu canh tranh da str dung Al
dé vi pham luat chdng doc quyén theo Muc 1 cta Dao
luat Sherman (Phan 1) hodc Muc 5 clia Dao luat Uy
ban Thwong mai Lién bang (Phan 5).

Céc toa an lén an mot sd thoa thuén, chang han
nhu an dinh gid hodc cac thoa thuan khéng canh tranh
khdc, la bat hgp phéap. Khong thé c6 su bién minh cho
nhitng thda thuan nay. Céc loai thoa thuan khac duoc
danh gid theo quy tac hop ly, trong d6 can nhac gitra
lgi ich thic d4y canh tranh vdi tac hai phan canh tranh
dé xac dinh xem thoa thuén d6 cd trai phéap luat hay
khong. Cu thé mot cdo budc da dugc dé trinh lén
Toa an Hoa Ky cta Quan phia Bac California ¢ San
Francisco chdng lai David Topkins. Theo cao budc,
Topkins va déng pham da dong y an dinh gia ctia mot
s0 dp phich duoc ban ¢ Hoa Ky thdng qua Amazon
Marketplace Marketplace tir dau thang 9 nim 2013
cho dén khoang thang 1 nam 2014. D& thuc hién thoa
thuan han ché canh tranh bi cdm David Topkins va
dong pham cua anh ta da ap dung céc thuat toan
dinh gid cu thé dé ban mot s dp phich nhat dinh véi
muc tiéu diéu phdi cac thay doi vé gia tuong (rng cla
chling va viét ma mdy tinh huéng dan phan mém dua
trén thuat todn dat gia phu hop vdi thoa thudn nay°.

Thut hai, tri tué nhan tao ciing c6 thé duoc st dung
dé dat duoc thoa thuén chdng canh tranh véi céc hé
thong tri tué nhan tao khac. Khi Al trg nén tién tién
hon, rdi ro han ché canh tranh bi cdm ciing c6 thé phat
sinh tir viéc chinh céc hé thdng Al dat dugc céc thoa
thuén chong canh tranh hoac giam bét canh tranh vdi
nhau, khong phu thudc vao su tuong tac hoac chi dao
ctia con ngudi. Vi du, Al c6 thé:

Tri tué nhan tao c6 thé tu phat trién kha ning hoc
tap dé tiép thu gia thanh cua thi truang, tu thir nghiém
gia ca ctia san pham va hiéu phan ing cua thi truong.
Sau d4, Al ¢6 thé tu minh hodc cung véi céc hé thong
Al khac di dén két luan rang thong dong vdi mot hé
théng Al canh tranh |a céch t6t nhit dé t6i da hoa loi

nhuan.

Tri tué nhan tao c6 thé phan (ng véi hanh vi cua
doi tha canh tranh theo mot cach nhat dinh. Theo
thoi gian, nhitng phan (rng nay tré nén dé dang du
doan dugc dén mirc tao diéu kién cho su thong dong,
chang han nhu bang céch chon thay déi gia theo cach
tao ra cac phan (ng ma tri tué nhan tao cé thé du
doén dugc.

Trong nhitng vi du nay, cd thé thay giira chinh céc
dai tha canh tranh hodc giira cac hé thdng Al c6 thé
thong qua hanh vi han ché canh tranh bi cdm ma
khong cén truc tiép trao ddi, giao tiép. Do vay cac
co quan thuc thi chdng doc quyén trén toan thé gidi
dang xem xét liéu hanh vi nay c6 vi pham luat chong
ddc quyén hay thay vao dé la mot hinh thirc hanh vi
don phuong hgp phap. Vi duy, vao ngay 19 thang 1
ndm 2021, Co quan canh tranh va thj truong (CMA)
cua Vuong qudc Anh da cung cdp céi nhin dau tién
vé cach tiép cén theo quy dinh d6i véi su thong dong
cta Al trong mot an pham cda chinh phi ¢ tua dé
"Thu4t toan: Cach chidng c6 thé lam giam canh tranh
va gay hai cho ngudi tiéu dung". Trong &n pham nay,
CMA vuot xa cac mdi quan tam trude d6 duge néu ro
vao nam 2018 bang céach cung cap mat khudn kho dé
ti€p can, phat hién va truy t6 cac so do thuat toan va
bang cach danh dau sy ra mat cia mot chuong trinh
CMA méi dé phan tich cac van d@ nay.

An phdm cta CMA d3 xac dinh r6 ba van dé can
giai quyét vai thuat toan dinh gia thi trudng cua tri tué
nhan tao:

Dit liéu dinh gia ngay cang san c6 va viéc st dung
céc hé thong dinh gia tu dong c6 thé "tao diéu kién
thuan loi cho thda thuén han ché canh tranh ré" bang
céach gidp viéc phat hién va phan hoi cac sai léch dé
dang hon, dong thai giam kha nang xay ra sai sot
hodc sai léch ngau nhién. Ngay ca céc thuét toan dinh
gia don gian, véi quyén truy cép vao di liéu thai gian
thuc vé gid cta doi thl canh tranh, ciing c6 thé lam
cho su thong dong ro rang gilra cac cong ty trd nén
on dinh hon.

Bén canh d¢, céc cong ty st dung cling mot hé
thong thuét toan dé dinh gid, bao gom ca viéc su
dung cling mot phan mém hodc dich vu do bén thir ba
cung cap hodc bang céch ay thac céc quyét dinh vé
gia cua ho cho bén trung gian. Diéu nay c6 thé tao ra
cdu tric "hub and spoke" (hé thdng logistics tich hgp
tap trung, dugc thiét ké dé giam chi phi) va thuan tién
dé céc bén trao doi thong tin qua lai nham tao ra thoa
thuén han ché canh tranh.

° Office of Public Affairs, ‘Former E-Commerce Executive Charged with Price Fixing in the Antitrust Division’s First Online Marketplace Prosecution’ (The
United States Department and Justice, 06/04/2015) <https://www.justice.gov/opa/pr/former-e-commerce-executive-charged-price-fixing-antitrust-

divisions-first-online-marketplace>
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V6i su phat trién vurot bac cua tri tué nhan tao, diéu
nay dan dén kha ning theo d6 tri tué nhéan tao sé tu
hoc cach thong dong ma khong yéu cau thong tin dén
tlr phia con nguai™.

Hién nay, tai Viét Nam, thuat toan dinh gia thi
trrong bdi tri tué nhan tao van con la thuat nglr méi
mé va khong hé dugc phan dnh trong phap luat thanh
van.

Theo quy dinh tai khoan 1 Diéu 11 Luét canh tranh
2018: "Théa thudn an dinh gid hang hda, dich vu mét
cach truc tiép hodc gian tiép" dugc coi nhu la mot thoa
thuan han ché canh tranh. Can cir theo Diéu 12 Luét
canh tranh 2018 d& thoa thuan han ché canh tranh bi
cam thi thoa thuan han ché canh tranh phai la thoa
thuan gilra cac doanh nghiép trén cung thi trudng
lién quan hodc giira cac doanh nghiép kinh doanh ¢
céc cong doan khac nhau trong cing mot chudi san
xuat, phan phoi, cung ting doi véi mét loai hang hoa,
dich vu nhat dinh. Thong qua quy dinh cta phap luat
Viét Nam cd thé thay rang cha thé thuc hién hanh vi
han ché canh tranh (céc thoa thuan an dinh gia) la
cac doanh nghiép, khong dé cap deén tri tué nhan tao.
Tuy nhién dua trén phan tich cua tac gia, tri tué nhan
tao hoan toan cd kha nang co thé tu thong dong vdi
nhau dé tao ra mot thoa thuén an dinh gid. Vi vay, néu
truong hop twong tu xay ra, viéc xt ly thoa thuan han
ché canh tranh sé kho khan, kéo dai anh hudng dén
quyén lgi ctia cac doanh nghiép trén thi truong.

VGi nén kinh té thij treong ludn luén d6i méi va thay
ddi lién tuc, su tham gia cla tri tué nhéan tao vao céc
cong cu dinh gid san pham va hang hda trén thi truong
la khong thé tranh khoi. Do vay, dé tranh nhirng rdi ro
khong dang c6, cac doanh nghiép trén thi trudong nén
c6 nhitng bién phap: Duy tri h6 so cap nhat vé thiét ké
va muc tiéu cta Al; xem xét tac dong cua Al d6i vdi
tinh hinh canh tranh trén thj trudng va xem xét liéu
nhitng ngudi khac dang stir dung Al tuong tu trén thi
truong.
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Cau lac bo Nghién ctru & Tw van Phap luat (LRAC) la cau lac
bo hoc thuat truc thuéc Doan TNCS H6 Chi Minh khoa Luat Kinh
te, truong Dai hoc Kinh té - Luat, Dai hoc Qudc gia Thanh pho
Hé Chi Minh.

Muc tiéu:

LRAC no luc xay dung mot moi truong hoat dong vaéi ba khong
gian nén tang: Nghién ctru - Thuc hanh - Phan bién thong qua cac
hoat dong chu dao phu hgp véi nang luc sinh vién.

St ménh:

Tao dong luc thic day sinh vién phat trién cac ki nang can
thiét cho viéc nghién ctru va tu van phap luat thong qua viéc kién tao
mot moi truong thuc hanh hiéu qua va chuyén nghiép, ma ¢ dé sinh
vién khong chi la doi tugng thu huong ma con la chu thé duy tri va
phat trién nhitng dong luc manh mé do.

Lien he:
Website: http:/www.Iracuel.org/
Fanpage: http:/www.facebook.com/fplracuel
Email: Iracuel@gmail.com
Linkedin: www.linkedin.com/company/Iracuel



