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LO1 CAM ON

Chuyén san Sinh vién & Phap luat s6 12 - 06/2022 la két qua cua 1
qué trinh no luc khéng ngirng nghi dén tir thanh vién Ban Bién tap
Chuyén san va cdc ban sinh vién véi nhitng bai viét chat lugng, tam
huyét. Bén canh do, su thanh cong cta Chuyén san khong thé khong ké
dén céc giang vién Khoa Luat Kinh té&, Truong Dai hoc Kinh té - Luat
(DHQG TP.HCM), Nha tai trg va cac Quy Luat su - nhitng ngudi da ludn
quan tam, ho trg Chuyén san duoc hoan thién mot cach tot nhat.

Ban Bién tap Chuyén san xin bay to long biét on sau sac dén nhitng
t0 chirc va ca nhan da luén dong hanh cung Chuyén san Sinh vién &
Phap luat s6 12 - 06/2022 trong thoi gian vira qua. Dac biét, Ban Bién
tap Chuyén san chan thanh cam on:

Santa Law
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LO1 NOI DAU

Cau lac bo Nghién ctru & Tu van Phap luat (LRAC) luén no luc khéng
ngirng trong viéc xdy dung mot méi truong hoat dong vdi ba nén tang chinh:
Nghién ciru - Thue hanh - Phan bién thong qua cac hoat déng chu dao phu hop
vdi nang luc cua sinh vién. D€ thuc hién nhitng muc tiéu nay, LRAC dé va dang
ap U nhitng du an danh cho cdc ban sinh vién dam mé vdi nganh luat, thich ng-
hién ctru va sdng tao. La nhitng nguoi dang ngoi trén ghé nha trudng, chdng toi
phan nao hiéu duoc rang: sinh vién luét can duoc rén luyén kinang viét, rong hon
la kha nang nghién ctru. Vi I€ nay, Chuyén san Sinh vién & Phap luat da ra doi.

DAy la noi sinh vién cé co hdi van dung nhiing kién thirc da hoc va tiép
tuc phat trién cdc ki ndang can thiét thong qua viéc nghién ctu va thuc hanh
viét cdc bai ludn, bai nghién ctru khoa hoc ngan vé cdc van dé lién quan dén
ludt phdp dang dién ra ngoai xa héi. Viéc duoc cdc thay cd, luat su nhan xét
vé kha nang viét cua cd nhan trong khuén khé mot bai nghién ctru la co hoi
hiém cd. Khéng chi vay, nhitng gép ¥, phan bién bai viét tir cdc anh chi khda
trén ciing tao ra nhitng géc nhin da chiéu. LRAC mong mudn tao diéu kién tot
nhat cho sinh vién duoc thu stre vai nghién ctru phap luat théng qua qud trinh
nghién ctru - viét - phan bién nham tao tién dé cho viéc thuc hién cédc cong
trinh nghién ctru khoa hoc hoan chinh sau nay.

Bang nhitng c6 gang, chdng toi luén mong muén déng gép strc minh
vao céng cudc tao dong luc thic day sinh vién phat trién cdc ki ndng can thiét
cho viéc nghién ctru va tu van phap luat. Song, kién thire la vo tan va hiéu biét
cua chung téi con han ché nén nhitng thiéu sét trong cdc bai viét cua Chuyén
san la khéng thé tranh khoi. Ching t6i lun san long don nhan nhiing y kién
ddong gop tir cac ban déc gia dé nhitng s6 phat hanh sau duoc tét hon.

Cudi cung, LRAC xin guri Ioi cam on sdu sac dén cac giang vién khoa
Luat Kinh té; cdc luat su cua T6 hop Luat su Quoc té Santa Law Viét Nam; Luat
su Tran Minh Tuan thudc Cong ty Luat Nishimura & Asahi; anh Nguyén Anh
Hoang, anh Nguyén Son Hoang thudc Lexcomm Vietnam LLC va cdc anh chi
khéa trén da ho tro nhan xét, gép y céac bai viét cling nhu tat ca cdc ban sinh
vién luén doi theo, ung hé Chuyén san Sinh vién & Phap luat ndi riéng va LRAC
noi chung.

Cau lac bé Nghién ctru & Tu van Phap luat
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Kinh da trong

QUY DINH VE HOAT DONG QUAN LY THUGC LA DIEN TU
THEO PHAP LUAT NUGC NGOAI - SO SANH VGI PHAP LUAT VIET NAM

Nguyén Pham Thanh Hoa (195380101071075) & Nguyén Vinh Hau (19538010715066)
Sinh vién Truong Dai hoc Ludt TP. HCM

Hién nay, nhiéu nguoi cho rang thudc I dién ti duoc gidi thiéu nhw mét phuong phdp mdi dé bo thudc la
diéu nhung diéu nay khéng ding vi trén thuc té da cd rdt nhiéu bai nghién ctru, dénh gid cda T6 chic Y t€ thé
gidi vé téc hai cua thudc 14 dién ti. Vi véy, co thé khang dinh rang thudc Ié dién tir khéng c6 téc dung nhu mét
bién phap cai nghién thuéc la diéu va nd ciing khdng v hai hodc it doc hai hon thuéc la diéu. Trudc tac hai cua
thudc 14 dién tw déi vdi strc khoe cua con ngudi, cdc qudc gia trén thé gidi da dua ra cdc bién phdp nham han
ché nguoi str dung thude la dién ti. Theo dd, cdc qudc gia chu yéu quy dinh hai xu hudng quan ly la cdm hoan
toan va st dung trong su kiém soat cua nha nudc. Tai Viét Nam, thuéc ld dién ti chua duoc quy dinh r6 trong
ludt nén viéc quan ly cua Nha nudc gap nhiéu khé khan. Vi vay, trong bai viét nay, nhém téc gia sé phan tich quy
dinh cua phdp luat nudc ngoai vé hoat déng quan Iy thudc ld dién tu. Tir d6, bai viét so sanh dén phép luét Viét
Nam va rdt ra mét so kién nghi pha hop.

Tir khéa: cam sur dung thudc 4 dién tu, quan ly thudc 14 dién tu, kiém sodt thudc 14 dién ti.

In recent years, some people hold a view that e-cigarettes as a new method to mitigate cigarette addiction.
However, there is a fund of research by WHO, in fact, demonstrated the drawbacks of e-cigarettes. As a
consequence, it is not practical for e-cigarettes to mitigate cigarette addiction. Furthermore, this also has some
adverse impact on people’s health so some nations have imposed a vast number of regulations to manage
this tendency. In Viet Nam, the management of e-cigarettes is extremely difficult since there are no rules in
this field. As a result, this essay will analyze the regulations of foreign Law that pertain to the management of
e-cigarettes and compare them with the Vietnamese Law. From that point, the authors will expose some suitable

suggestions.

Keywords: E-cigarettes, management, prohibition, control.

1. Datvan de

Thudc 4 dién t (TLDT) xuat
hién [an d4u tién vao nam 1963 vdi
mot sang ché mang tén “thudc la
khong khéi thudc 18" clia Herbert
A Gilbert (M§). Nhung chi dén nam
2003, TLDT mdi cd budc dot pha
va dugc tién hanh thwong mai hoa
véi phién ban cua Hon Lik (Trung
Quoc)." TLDT dugc thiét ké vé phan
cling bao goém pin lithium, cong
tac kich hoat thiét bi lam ndng
tinh dau, bo vi xtr Iy, binh chira tinh
dau, bo phéan d6t tinh dau va tau
thudc. Trong d6, phan quan trong
nhat cta TLDT |a céc loai tinh dau

chtra nicotin, propylene, glycol,
glyceriene, cac huong liéu dang
tinh dau cung cac chat hdéa hoc
khac nhau tuy tirng nha san xuat.?
Chinh nhirng thanh phan nay da
lam cho TLDT c6 nhitng ddc trung
tao nén su khac biét so véi thudc
la diéu truyén thong. Bén canh do,
véi thiét ké thu hit cling kha nang
tao ra nhiéu huong vi khac nhau
nhd cac loai tinh dau nén da khién
cho TLDT d4n tré nén phd bién va
dugc nhiéu ngudi st dung.

Tuy nhién, trudc tac hai cuia
TLDT dén strc khde clia con ngudi,
co quan quan ly nha nudc can xay

dung co ché quan ly hiéu qua,
trong d6, viéc ban hanh céc van
ban quy pham phép luat dé diéu
chinh van dé nay la diéu vo cung
can thiét. Nhung cho dén nay,
nudc ta chua cd cac quy dinh phap
luat cu thé dé kiém soat TLDT, dan
dén viéc xtr ly céc hanh vi lam gia
tang tinh trang str dung TLDT trén
thuc té gdp rat nhiéu kho khan vi
thiéu khung phép ly. Do dé, thong
qua viéc tim hiéu phap luat nudc
ngoai, bai viét sé rat ra mot s6 kinh
nghiém, sau do dé xuat céc kién
nghi hoan thién mang tinh chat
tham khao.

1'So d6 biéu thi lich st hinh thanh va phat trién ctia TLDT’, <http://media.bizwebmedia.net/Sites/102307/data/images/bg-header-history.png?3> truy

cap ngay 15/9/2021

2VTC14, ‘Thudc 14 dién t nguy hiém nhu thé nao?’ | VTC14, <https://www.youtube.com/watch?v=MYJ-fpFs76c&t=480s> truy cép ngay 15/9/2021
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2. Phap luat mot sé quoc gia vé
thudc la dién tu

2.1. Cac quéc gia cam thuéc la
dién tw
Thdi Lan

Tai Thai Lan, tir nam 1992, bao
luat kiém soat thudc |4 ra doi dé
diéu chinh céc van dé lién quan
dén TLDT. Dao luat nay chua dua
ra dinh nghia vé TLDT. Tuy nhién,
tai Diéu 3, TLDT c6 thé dugce ngam
hi€u 1a mot dang cla san phiam
thudc |a. Cu thé, “san pham thudc
14" 1a thudc 14 theo luat vé thudc 14
va bat ky san pham nao khac bao
goém thudc la hodc cay nicotiana
tabacum dugc st dung dé hat,
nhai, dn, thai hodc dua vao miéng,
mii hodc bang céc phuong tién
khac dé cé duoc két qua tuang tu.
Theo d6, TLDT sé nam trong nhom
céc phuong tién khac dé cé duoc
két qua tuong tu.

Ngay 24/12/2014, B6 Thuong
mai nudc nay chinh thirc ra thong
bdo cdm nhap khiu TLDT.? Trong
thong bao nay, TLDT dugc dinh
nghia |a thiét bi s dung nang
lwgng dién dé tao ra hai tuong tu
nhu khéi thuéce 14, hoi cua TLDT
c6 thé dugc tao ra va hit vao theo
cach twong tv nhu hit khéi thude
la truyén thong. Dinh nghia nay
lién quan dén hinh thirc nhén dién
nhiéu hon la thanh phan cua TLDT.
C6 thé thay, chi dén nam 2014, Théi
Lan méi chinh thirc khang dinh
TLDT bi cam. Tuy nhién, thong béao
nay chi méi dirng lai & muc dich la
hop thic hoa viéc cdm nhap khau
TLDT, con d6i vdi céac dich vu lién
quan dén TLDT thi phap luat nudc
nay chua cd su diéu chinh cu thé.

P& lam r6 nhitng dich vu lién
quan t6i TLDT, ndm 2015, Ban Bao
vé ngudi tieu dung da ban hanh
Lénh vé viéc cdm ban va cung cap
thudc 1 dién t&r cho nguoi tiéu

dung (“Lénh").* Theo Lénh, ly do
cua viéc cdm nay xuat phat tir thuc
trang cla viéc quang cdo TLDT
¢ Théi Lan. Cu th& mot sO san
pham dugc quang cdo khong chira
nicotine trong thudc |a ma thay vao
dé la hwong thom cua tréi céy tu
nhién va hoan toan v6 hai. Nhirng
san pham nay dé dang duoc mua
tai cac hoi chg va trén cac nén
tang mang xa hoi, ngay ca cac dich
vu lién quan dén TLDT ciing dugc
cung cap san tai cac ca s gidi tri.
Chinh vi pham vi mua ban, trao doi
TLDT ngay cang duoc thuc hién dé
dang nén Lénh cam nay khong chi
gidi han trong viéc cam bén TLDT,
vat liéu lién quan dén TLDT ma con
ma& rong va bao gom ca viéc cam
cac hoat dong cho thué, thué mua
hodc hoat dong mua sam cac thiét
bi, vat liéu lién quan dén TLDT dé
doi lay tien hodc cac khoan boi
thuong khac va dac biét, Lénh nay
con cam bat ky hanh dong xui giuc
hodc thuyét phuc nguoi khac su
dung TLDT (Diéu 2). Ngoai ra, tai
Diéu 3, Lénh da cdm viéc cung cap
céc dich vu dé nguoi dung str dung
TLDT.

C6 thé thay rang, Théi Lan cam
san pham 1a TLDT trén hai phuong
dién 1a cdm nhép khau va cam viéc
trao d6i, mua ban, cung cap cac
dich vu lién quan dén TLDT. Day
la mot bién phap nham ngan chan
triét viéc str dung TLDT.

An Dj

N3am 2019, An Do da ban hanh
phéap lénh vé cdm TLDT® (“Phap
Lénh”). Theo Phdp Lénh, TLDT
dugc hiéu 1a mot thiét bi dién tir
lam néng mat chat, c6 hodc khong
c6 nicotine va huong vi, ¢6 binh
xit d& tao hoi va hit vao. Tai Diéu
4, Phap Lénh da quy dinh vé viéc
cdm cdac hoat dong san xuat, xuat
khau, nhap khau, van chuyén, ban,
phan phai TLDT, ké ca thiét bi hoan

chinh hodc bat ky mot bo phan nao
cua TLDT ciing déu bi cam. Ngoai
ra, hoat dong quang céo truc tiép
hodc gian tiép lam thdc day viéc
st dung TLDT cua nguoi dan thi
cling déu bi cam. Truong hop ké tir
ngay bat dau thi hanh Phap Lénh
ma van con nguoi dang s¢ hitu
TLDT thi ho phai giao ndp cho co
quan nha nudc c6 tham quyén dé
xtr ly. Doi véi nhitng dai tugng cé
y dinh s& hitu, Phap Lénh quy dinh
cam hoan toan. Doi vai nhirng doi
twgng da tham gia, Phap Lénh tao
diéu kién d& ho giao ndp TLDT cho
co quan nha nudc.

Trong truong hgp da cé quy
dinh, nhung dai tugng van cd tinh
vi pham thi can ctr Diéu 7 Phéap
Lénh, ho sé bi phat tu vdi thoi
han c6 thé kéo dai dén 01 nam
ho#c phat tién c6 thé dén mot van
rupees hodc ap dung ca hai ché
tai. Néu cd nhan, t6 chirc cd tinh
tai pham, ho sé bi phat tu trong
thoi han co thé kéo dai dén 03 nam
va phat tién c6 thé dén nam lakh
rupees. DAi vai nhitng truong hop
ma Phap Lénh d4 tao diéu kién cho
doi twgng da tham gia giao nop,
cham dut hoat dong lién quan dén
TLDT nhung van khong chap hanh
thi theo Diéu 8, ddi twgng nay sé bi
phat tU v6i thai han c6 thé kéo dai
dén 6 thang hodc phat tién c6 thé
tGi 50 nghin rupees hodc ép dung
ca hai ché tai. C6 thé thay rang,
Phap Lénh quy dinh ché tai d6i véi
nhitng doi tugng c6 y dinh vi pham
nang hon la doi twong dd tham
gia. Day dugc xem la quy dinh c6
tinh khoan hong, tao diéu kién cho
nhitng ddi twong vi pham trudc
khi Phap Lénh cé hiéu luc stra sai
va giup cho co quan Nha nudc c6
tham quyén thu hoi lai dugc so
TLDT dang & trén thj trudng.

T6m lai, Théi Lan va An Do déu
xem TLDT la bat hop phéap va bi

3 Notification of the Ministry of Commerce Prohibition of importing Hookah and Electronic Hookah of Electronic cigarette Vol 131 Specical

Section268Ngor

4 Consumer Protection Board Order No. 9/2015 (Thailand)
5 Ministry of law and justice (Legislative Department), New Delhi, the 18" September, 2019/Bhadra 27, 1941
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cam. Viéc san xuat va st dung
TLDT tai hai qudc gia nay la vi
pham phap luat.

2.2. Cic quéc gia cho phép
thudc la dién tir

Luxembourg

Tai Luxembourg, TLDT dugc
diéu chinh bdi luat dugc thong
qua ngay 13/6/2017% “Loi du 13
juin 2017 transposant la directive
2014/40/UE”" (Luat 2017) thay thé
chi thi 2004/40/EU va stra d6i mot
s0 diéu luat cua Luat phong chdong
tac hai thuoc la ngay 11/8/2006.
Theo dé, Luat 2017 da dinh nghia
lai khai niém TLDT kha chi tiét
dua trén Luat phong chéng tac hai
thudc 14 trude d6. Cu thé, TLDT la
mot san pham hodc bat ky thanh
phan nao cda thiét bi d6 bao gom
mot hop muc, binh chira hodc thiét
bi khong cé hop muc hay binh
chira nhung thay vao dé la ong
ngam dé hap thu hoi hodc hit bat
ctr chat nao cé chira hodc khong
chira nicotine. TLDT c¢6 thé dung
mot [an hodc cé thé sac lai dé su
dung bang chai nap va binh chira
hodc bang hop muc dung mét lan.”
Dua vao khai niém trén, chung ta
c6 thé thay mot diém déng chd y
|3, tai nude nay, san pham du chira
hay khdong chira nicotine nhung
dugc thiét k& dudi dang thiét bi
dién tr thi déu dugce xem l1a TLDT.
C6 nghia la, nhirng san pham
khong chira nicotine van thudc su
diéu chinh cua Luéat 2017 mién |a
chting c6 cau tao nhu luat dinh.

Vi tinh khong an toan cua TLDT
ma theo phap luat nudc nay, viéc
quang céo TLDT da bi cdm.® Cu
thé, viéc quang cdo TLDT, cac san
pham, thanh phan lién quan dén
TLDT sé déu bi cam, ca phuong
thirc quang cdo truc tiép va quang

cdo gian tiép. Quy dinh nay la hoan
toan phu hop vi thuc t&, quang céo
dugc xem la hoat dong xdc tién
thuwong mai dem lai nhiéu hiéu qua
khi thu hat lugng 16n khdch hang.
Viéc cam cac hoat dong quang
cdo sé han ché duoc viéc md rong
s0 lwong ngudi dung TLDT. Ngoai
ra, luat nudc nay ciling cdm bat
ky hoat dong tai trg nao ma dem
lai lgi ich cho TLDT trong viéc mg
rong thi truong, tang lugng khach
hang st dung. Ngoai ra, Luat 2017
da quy dinh vé hoat dong ghi nhan
trén bao bi thudc 1a nham han ché
t0i da nhu cau st dung clia nguai
dung. Cu thé, néu viéc ghi nhan
trén cac bao bi bén ngoai cac san
pham TLDT nham (i) gép phan vao
viéc quang cédo TLDT hodc khuyén
khich tiéu dung bang céach dua ra
céc tho ng tin sai [am vé dac diém
ctia TLDT hodc lan tranh, khong dé
cép dén cac thong tin vé ndi dung
lién quan dén nicotine c6 trong
TLDT; (i) dua ra thong tin khién
nguoi tiéu dung tin rang TLDT co
y nghia trong viéc giam tac dung
ctia thudc 4 diéu thong thuong,...
thi nhirng hanh vi ghi nhan nay sé
bi xem la trdi luat. Néu vi pham thi
nhitng ai lién quan sé phai bi truy
t0 theo Diéu 10 luat nay.

DOi véi nha san xuat va nhap
khau TLDT, Ludt nudc nay da dat
ra cac quy dinh tuong doi khat
khe trong viéc kiém sodt céc hoat
dong cda ho.® Cu thé, trude khi
thuc hién san xuat hay nhap khau
TLDT, ho phai gti cho nha quan
ly mét théng bdo cé cac noi dung
Luat dinh bao gém danh séch tat
ca cac thanh phan, s6 luong chat,
mirc do anh hudng co trong TLDT,
céc nghién ctru khoa hoc c6 san vé
doc tinh cua TLDT, thi truong tiéu
thy, thong tin vé rui ro va duong
nhién c6 noi dung vé bang ching

nop thué 1a 5.000 euro. Quy dinh
nay tao su rang budc vé mét phap
ly cho nhirng d6i twong c6 hanh vi
san xuat va nhap khau TLDT thuc
hién dung phap luat.

Tay Ban Nha

Tay Ban Nha khong cam cac
hoat dong lién quan dén TLDT ma
kiém soat mot cach nghiém ngat
thong qua Nghi dinh nam 2017
(Sasbado 10 de junio de 2017) quy
dinh mot so khia canh lién quan
dén san xuat, trinh bay va thuong
mai hda san pham thudc I va céc
san pham lién quan Nghi dinh nam
2017, trong dé c6 TLDT.® Nghi
dinh nay dung “thiét bi c6 kha néng
gidi phong nicotine” dé chi cho
TLDT. Theo d4, thiét bi nay duogc
hi€u la mot san pham hodc bat ky
thanh phan cua no, bao gom hop
muc, binh chira va thiét bi khong
c6 hop hodc binh chira nhung cé
thé dugc str dung dé tao hoi chira
nicotine qua voi. Cac thiét bi giai
phdng nicotine c6 thé duogc dung
mat [an hodc co thé nap lai thong
qua binh chira. Do dé, né da mang
day du céc dac diém cua TLDT
mac du tén goi cd su khac nhau.

Nghi dinh 2017 quy dinh rd cac
yéu cau ma thiét bi cd kha nang giai
phong nicotine can phai dép tng
diéu kién trudc khi duoc thuong
mai héa.” Cu thé, thiét bi nay ¢
chat long chira nicotine chi dugc
ban trén thij truong trong cac thung
chira nap lai vdi thé tich khong I6n
hon 10 ml, trong cac thiét bi cd kha
nang giai phong nicotine dung mot
[an hodc hop muc sir dung mat lan
thi thé tich cda ching khong duoc
vugt qua 2 ml; chat long chira
nicotine khong dugc chira qua 20
mg/ml nicotine,..Ngoai nhitng yéu
cau bat budc nay thi céc thiét bi cé
kha ndng giai phong nicotine phai

¢ Journal Officiel (2017) Du Grand-Duché De Lexembourg <https://www.tobaccocontrollaws.org/files/live/Luxembourg/Luxembourg%20-%202017%20
Law%20Transposing%20EU%20TPD%20-%20national.pdf> truy cap ngay 20/6/2022

7Journal Officiel (2017), s 1(2)(k)
& Journal Officiel (2017), s 2
° Journal Officiel (2017), s 8

19 Boletin official del estado, Sdbado 10 de junio de 2017, Nim. 138, Sec. |. P4g.48127

" Boletin official del estado, s 26

3| Practice Makes Perfect



cung cap liéu lugng nicotine nhat
quan trong diéu kién stir dung binh
thuong, tire 1a lwgng nicotine phai
¢ mot con so nhat dinh va khong
bi thay ddi bdi nhirng tdc dong
bén ngoai. Doi vdi viéc ghi nhan
va dong goi, nha san xuat can phai
tuan thi céc yéu cau theo Luat
dinh, cu thé 1a Diéu 30 quy dinh rd,
trach nhiém cta don vi dong géi va
bao bi bén ngoai can phai dap (ng
cac diéu kién sau: trén cac bao bi
can chira day du cac danh sach tat
ca cac thanh phan cd trong san
pham theo thi tu giam dan va mot
dau hiéu vé ham luong nicotine,
s0 16 san xudt, khuyén cdo va céc
canh bao khi st dung ddi véi cac
nhém ¢6 rdi ro cu thé, céc tac dung
phu ¢4 thé xay ra.

Tém lai, ca hai qudc gia la
Luxembourg va Tay Ban Nha déu
cho phép céc hoat dong lién quan
dén thudc la dién tir va cé co ché
quan ly hoat dong lién quan dén
TLDT kha chat ché.

3. Phap luat Vviéet Nam trong
hoat dong quan ly thudc la dién tir

Nghién ctru quy dinh phap luét
mot s6 qudc gia khi diéu chinh céc
hoat dong lién quan dén doi tugng
la thudc |a dién tr thi nhdm téc gia
sé dé xuat theo hudng quy dinh
TLDT 13 san phdm cdm mua, bén,
sir dung va van chuyén tai Viét
Nam dua trén kinh nghiém tham
khao cua Thai Lan va An Do.

3.1. Thuc trang va bat cap

Luat phong, chéng tac hai cla
thudc 14 da dugc ban hanh ndm
2012 nham han ché hanh vi st
dung thudc 1. Véi viéc ban hanh

nay, Luat da tao ra hanh lang phap
ly rd rang, 1a co s dé quan ly céc
hoat dong lién quan dén thudc I4.
Tuy nhién, su xuat hién cta TLDT
va quan niém cho rang TLDT c6
kha néng gitp cai nghién thuoc la
diéu truyén thong dugc xem la mot
trong cdc nguyén nhan lam gia
tang ti 1é hat thude. Theo két qua
Diéu tra Toan cau vé st dung thudc
la (Global Adult Tobacco Survey
- GATS) nam 2015 do Bo Y t& phoi
hop vGi T6 chirc Y té thé gidi, Trung
tam kiém soat va ngédn nglra bénh
dich Hoa Ky, cho thdy, tai Viét
Nam ¢6 0,2% ngudi dang st dung
TLDT.™ Dén nam 2019, ti I& nguoi
st dung TLDT tdng lén 2,6%' va
dang cé xu hudng gia tang trong
nhitng nam tdi. Hién nay, TLDT
chua dugc cdc co quan nha nudc
cap phép, vi vay cac san pham hién
c6 trén thi truong déu la hang nhap
lau tir bén ngoai vao Viét Nam.™
Diéu nay da gay ra nhiéu kho khan
cho co quan chirc nang trong cong
tac quan ly. Bén canh do, TLDT
con dugc quang cdo cong khai
trén cac trang mang xa hoi. Su pho
bién cta TLDT trén mang internet
nhiéu t¢i mirc chi can tim kiém
cum tUr “mua thudc |4 dién td” trén
Google da cho ra hon 36 triéu két
qua trong vong chua t6i 1 giay."
TU thuc trang nay, viéc ban hanh
céc quy dinh cu thé va r6 rang, lam
co sG dé quan ly doi véi TLDT Ia
diéu can thiét.

V6i tinh hinh budn ban va st
dung TLDT dang dién bién phic
tap nhu hién nay thi phap luat
can cé nhitng quy dinh phl hgp
dé quan ly. Trong Bdo cédo toan
cau cua WHO veé dai dich thudc

& nam 2021 xac dinh: Viét Nam
thudc nhém céc qudc gia chua
c6 quy dinh diéu chinh hodc chua
ban hanh lénh cdm doi véi TLDT.
Cong van s6 5680/BYT-KCB vé viéc
Tang cudng thuc hién Luat phong
chong tac hai thudc la do Bo Y té
ban hanh ngay 16/7/2021 dé cap:
Viét Nam da ban hanh Luat phong
chong tac hai thudc |4, nhung hién
nay, noi dung vé TLDT chua dugc
quy dinh trong luat nay." Tai khoan
1 Diéu 2 Luat nay c6 néu khai niém
vé thudc 14, theo d6 “Thudc 14 la
san pham duoc san xuét tir toan bo
hodac mét phan nguyén liéu thuéc
l4, dugc ché bién dudi dang thude
la diéu, xi ga, thudc la soi, thudc
lao hodc cdc dang khac”. Dya vao
ndi dung cta khai niém trén thi rat
khé xac dinh TLDT la mét dang
thudc |a va néu cho rang TLDT
van c6 thé thudc “cac dang khéac”
thi viéc chirng minh la khong dé
dang. Bdi I&, dinh nghia thuat ngit
“dang khdac” cua thudc 14 hién nay
chua c6 van ban nao dé cap. Tuy
nhién, theo quan diém cua tac gia
thi TLDT c6 thé duogc hiéu la mot
dang khéc cua thuoc 1. Nhu vy,
khi xac dinh TLDT thudc pham vi
diéu chinh cua Luat phong chong
tac hai thudc |4, bén canh viéc phai
tuan tha cac quy dinh cua luat nay
con phai tuan thu cac quy dinh cua
luat khac cd lién quan, trong d6 c6
Luat Quang cdo nam 2012. Cén
ctt vao quy dinh tai khoan 2 biéu
7 Luéat Quang cédo 2012 xac dinh,
thudc 14 1a san phdm bi cdm quang
cdo.

Dinh nghta nhu vdy dan dén viéc
TLDT sé thudc su diéu chinh cua
Luat phong chdng tac hai thudc

12‘Global adult tobacco survey’, extranet.who.int (2015), <https://extranet.who.int/ncdsmicrodata/index.php/catalog/875> truy cap ngay 15/9/2021
3'BO Y t€ glri cong van cho B GD-DT: Can ngédn nglra st dung thudc |a dién tt, shisha tai truong’, vinacosh.gov.vn (05/5/2021), <http://vinacosh.
gov.vn/vi/tin-tuc/tin-trong-nuoc/2021/05/81E201E4/bo-y-te-gui-cong-van-cho-bo-gd-dt-can-ngan-ngu-a-su-du-ng-thuo-c-la-die-n-tu-shi/> truy cép ngay

15/9/2021

4 Chuyén dong 24h, ‘Tat ca thudc I4 dién tir duge bén ¢ Viét Nam déu 1a hang lau va rat doc hai', Bdo Dién tir VTV News (29/9/2020), <https://vtv.vn/
xa-hoi/tat-ca-thuoc-la-dien-tu-duoc-ban-o-viet-nam-deu-la-hang-lau-va-rat-doc-hai-20200929113456977.htm> truy cap ngay 01/01/2021

156 liéu dugc trich dan trong video dugc thuc hién bai Chuyén dong 24h dang tai tai Béo Pién tir VTV News. Doan video dai gan 6 phiit thi s6 liéu nay
dugc thé hién trong khoang tlr 1 phut 30 gidy dén 1 phdt 35 gidy. Tham khao: ‘Tat ca thudc 14 dién t&r duoc ban & Viét Nam déu la hang |au va rat doc
hai’, vtv.vn (29/9/2020), <https://vtv.vn/xa-hoi/tat-ca-thuoc-la-dien-tu-duoc-ban-o-viet-nam-deu-la-hang-lau-va-rat-doc-hai-20200929113456977.htm>

truy cap ngay 01/01/2021

16 Duge quy dinh tai Cong vdn s 5680/BYT-KCB vé viéc Tang cudng thyc hién Luat phong, chdng tac hai cua thudc 14 do B Y té ban hanh ngay

16/7/2021
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la va ciling dong nghia rang moi
hoat dong lién quan dén quang
cdo TLDT dudi bat ki hinh thic
nao déu vi duoc cho la pham phép
luat, song vé hoat dong cap phép
thi TLDT chua c6 van ban nao quy
dinh nén céc san pham hién cé
trén thi truong la céc san pham
khong ré nguén géc xuat x, thudc
hang nhap lau tir bién gidi vao Viét
Nam va dugc quang cdo cong
khai trén mang xa hoi. T thuc
trang nay, viéc quan ly, kiém soat
va xur ly do6i véi hanh vi mua bén
van chuyén TLDT sé gap nhiéu kho
khan d6i véi co quan nha nudc ¢
tham quyén vi:

Thir nhat, quy dinh tai Diéu 8
Nghi dinh 98/2020/ND-CP quy
dinh xtr phat vi pham hanh chinh
trong hoat dong thuong mai, san
xuat, buon ban hang gia, hang
cam va bao vé quyén lgi ngudi
tiéu dung khong dé cép t6i hanh vi
bubn lau TLDT ma chi dé cép t6i
hanh vi buon lau thudc 14 diéu. Do
do, khi tién hanh xtr phat vi pham
hanh chinh d6i véi chu thé budn
|au TLDT thi né sé thudc trudng
hogp dugc quy dinh tai Diéu 15 vé
hanh vi kinh doanh hang h6a nhap
lau véi mirc phat cao nhat chila 50
triéu dong. Trong khi do, doi vdi
hanh vi buon lau thuéc 14 diéu co
thé xtr phat lén dén 100 triéu dong
dugc quy dinh tai khoan 8 Diéu
8 Nghi dinh 98/2020/Nb-CP quy
dinh xtr phat vi pham hanh chinh
trong hoat dong thuong mai, san
xuat, buon ban hang gia, hang
cam va bao vé quyén lgi nguoi tiéu
dung. Lgi nhuan ma hanh vi buén
ban TLDT dem lai chua tuong
xirng véi mic x{&r phat bdi hanh
vi vi pham vi vdy thiéu tinh ran de
trén thuc té.

Thir hai, trong quy dinh cta B
ludt hinh su ndm 2015 stra doi
b6 sung ndm 2017 c6 quy dinh vé
t0i buon lau tai Diéu 188 va Diéu
190 quy dinh vé hanh vi san xuét
budn ban hang cdm nhung chi quy

dinh vé thuoc la diéu ma khong
quy dinh vé TLDT. Vi vay, trong quy
dinh cta B luat Hinh su chi cd thé
x(r Iy hinh sy d6i véi ngudi ¢ hanh
vi budn 1au ma khong thé xt ly doi
v@i ngudi cd hanh vi budn ban. Sy
thiéu quy dinh rd rang nay da dan
t6i su khd khan trong viéc xu ly
hinh su ddi véi cac doi twong budn
ban TLDT.

Thi ba, cdn c& vao khoan 2
Diéu 7 Luat Quang cdo nam 2012
thi hanh vi quang cdo TLDT sé bi
cdm. Do d6, moi hoat dong quang
cdo lién quan t6i TLDT déu duoc
xac dinh la hanh vi vi pham Phap
luat. V6i hanh vi quang céo TLDT
sé chiu sy diéu chinh cua Nghi
dinh 38/2021/ND-CP quy dinh xtr
phat vi pham hanh chinh trong linh
vurc van héa va quang cao c6 hiéu
luc ngay 01 thang 06 nam 2021 voi
murc phat Ién dén 70 triéu dong
ddi véi hanh vi quang cao thudc
I dugc quy dinh tai diém a khoan
1 Diéu 33 cha Nghi dinh nay. Tuy
nhién, hoat ddng quang céo doi véi
TLDT chl yéu dugc dang tai trén
phuong tién mang xa héi nhung
lai thiéu thong tin chinh xéc vé cha
thé budn bén va dia chi cung cap
khong ro rang. Bén canh do, co
nhiéu nhdm budn ban TLDT “khong
dé xam nhép”. Bai Ig, nhitng hoat
dong cua cac nhém nay chd yéu
duoc dién ra trén céc trang mang
xa hoi, nhirng d6i tuong diéu hanh
cac nhom nay la nhitng nguoi than
thich vé6i nhau va dugc t8 chirc
chat ché nham han ché kha nang bi
phét hién bdi co quan chirc nang.
Do d6, diéu nay da gay kho khan
cho qua trinh diéu tra dé tién hanh
x(r ly ddi vai cac chd thé vi pham.

3.2. Kién nghi hoan thién

Hién nay, trén thé gidi c6 hai xu
hudng quan ly TLDT la quan ly doi
vGi san pham TLDT hodc ban hanh
lénh cam doi véi TLTD. Nhu da
phan tich, dya trén quy dinh phap
luat ctia bon quéc gia: Théi Lan va
An D6 quy dinh day la sén pham
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bat hop phéap con Luxembourg va
Tay Ban Nha quy dinh déy la san
pham hgp phap va dugc quan ly
rat chat ché. Tuy nhién, theo nhém
tac gia, nén quy dinh TLDT Ia san
phdm cam mua, ban, st dung va
van chuyén theo Théi Lan va An Do
vi can clr vao tac hai cta TLDT dén
strc khoe cua con nguoi. Bén canh
dé, nam 2004 Viét Nam da phé
chudn Cong udc Khung vé kiém
soat Thudc 14 cta To chirc Y té thé
gidi, Cong udc co hiéu luc tai Viét
Nam nam 2005. Day la diéu kién
thuan lgi va 1a co sa dé Viét Nam
ban hanh cac quy dinh diéu chinh
TLDT dua trén khuyén nghi cua
Cong ude Khung. Va dé hoan thién
phédp luat trong nudc khac phuc
nhitrng bat cap lién quan dén TLDT
thi nhom téc gia dé xuét bd sung
cac noi dung sau:

Thir nhat, bo sung dinh nghia
TLDT vao Luat phong chéng tac
hai thudc la va dinh nghia nay
c6 thé dua trén quy dinh cua
Luxembourg. Theo d6, TLDT dugc
hiéu 1a mot san phdm hodc bat
ky thanh phan nao cua thiét bi dé
bao gom mat hop muec, binh chira
hodc thiét bi khong c6 hop muc
hay binh chira nhung thay vao dé
la 6ng ngadm dé hap thu hoi hoic
hit bat cr chat nao cé chira hodc
khdng chira nicotine. TLDT c6 thé
dung mot [an hodc cd thé sac lai
dé st dung bang chai nap va binh
chira hodc bang hop muc dung
mat [an. Viéc b6 sung dinh nghia
vé TLDT sé la co s& quan trong xac
dinh rd doi tugng TLDT thudc su
diéu chinh cta Luat phong chong
tac hai thudc 4.

Thi hai, cac van ban hién nay
can su thong nhat khi tién hanh
xtr ly di vai céc vi pham lién quan
dén TLDT vi cac van ban hién hanh
chi mdi dé cap dén vi pham doi véi
thudc |a diéu ma chua quy dinh cu
thé déi voi TLDT. Do d6, nhom tac
gia kién nghi b6 sung dai vai céc
hanh vi vi pham lién quan TLDT sé



dugc quy dinh trong Nghi dinh s6 98/2020/Nb-CP
quy dinh xt phat vi pham hanh chinh trong hoat dong
thwong mai, san xuat, buén ban hang gia, hang cam
va bao vé quyén loi nguai tiéu dung va quy dinh trong
Bd luat Hinh su. Su quy dinh trong cac van ban nay sé
la co s& 16 rang dé tién hanh x{r ly doi véi hanh vi vi
pham lién quan tdi TLDT va la co s tang cuong cong
tac kiém tra, quan ly doi véi TLDT.

Thit ba, tang cudng cong tac quan ly ddi véi hoat
dong quang cdo TLDT. Trong van ban méi ban hanh
vé xtr ly vi pham ddi vdi quang cdo dugc quy dinh
trong Nghi dinh s6 38/2021/NDb-CP quy dinh vé xtr
phat vi pham hanh chinh trong linh vuc van héa va
quang cdo, lién quan dén hanh vi quang céo thudc la
duoc quy dinh tai Diéu 33 c6 thé xu phat lén dén 100
triéu dong. Tuy nhién, su thiéu r6 rang lién quan tdi
TLDT c6 thudc doi twong diéu chinh cua Luat phong
chong tac hai thudc 14 hay khong da tao su kho khan
cho cong tac quan ly d6i véi hanh vi quang cao TLDT.
Cén ctr vao noi dung duoc phan tich, TLDT thudc doi
twong diéu chinh ctia Luat phong chong tac hai thuéc
14, do d6 c6 co sd xur ly theo quy dinh dugc quy dinh
trong Nghi dinh s6 38/2021/ND-CP. Va dé thuc hién
t0t cong tac quan ly thi can tang cudng cong tac quan
ly va tién hanh x Iy khi cé vi pham lién quan t6i hoat
dong quang cdo TLDT.

Tom lai, thudc la dién ti hién nay khong con xa la
vGi nguoi dan Viét Nam, dac biét la bo phan gidi tré,
n6 anh hudng rat I6n dén sirc khoe va su phat trién
binh thuong ctia mot con ngudi. Do vay, dé han ché
tinh trang nay, hoc hdi kinh nghiém lap phap cta mot
s0 qudc gia trén thé gidi thi cd thé thay rang, phép luéat
nudc ta nén xay dung khung phap Iy theo hudng cdm
cédc hoat dong lién quan dén thudc la dién tir va xay
dung co ché quan ly chat ché, cd céc bién phap xir
phat tuong (ng vdi tirng hanh vi vi pham.

DANH MUC TAI LIEU THAM KHAO
Van ban phap luat

1. BO luat Hinh s nam 2015 stra d6i bé sung ndm
2017,

2. Nghi dinh 98/2020/ND-CP quy dinh x{r phat vi
pham hanh chinh trong hoat déng thuong mai, san
xuat, budn ban hang gia, hang cam va bao vé quyén
lgi ngudi tiéu dung;

3. Nghi dinh 38/2021/ND-CP quy dinh vé x(r phat
vi pham hanh chinh trong linh vuc van hda va quang
céo;

4. Cong van so 5680/BYT-KCB cua Bd Y té ngay
15/9/202 vé viéc Tang cudng thuc hién Luét phong,
chong tac hai cta thudc la

Tap chi nghién ctiu

5. Ministry of law and justice (Legislative
Department), New Delhi, the 18" September, 2019/
Bhadra 27, 1941

6. Notification of the Ministry of Commerce
Prohibition of importing Hookah and Electronic
Hookah of Electronic cigarette Vol 131 Specical
Section268Ngor

7. Boletin official del estado, Sdbado 10 de junio de
2017, NGm. 138, Sec. . P4g.48127

Nguon dién tu

8. ‘B0 Y té glri cong van cho B GD-DT: Can ngén
nglra st dung thudc la dién t, shisha tai truong’,
vinacosh.gov.vn (05/5/2021), <http://vinacosh.gov.
vn/vi/tin-tuc/tin-trong-nuoc/2021/05/81E201E4/bo-
y-te-gui-cong-van-cho-bo-gd-dt-can-ngan-ngu-a-su-
du-ng-thuo-c-la-die-n-tu-shi/>

9. ‘So d6 biéu thi lich st hinh thanh va phat
trien cua TLDT, <http:/media.bizwebmedia.net/
Sites/102307/data/images/bg-header-history.
png?3>

10. VTC14, ‘Thuéc 1 dién t&r nguy hiém nhu

thé nao? VTC14, <https:/www.youtube.com/
watch?v=MYJ-fpFs76c&t=480s>

11. Chuyén dong 24h, ‘Tat ca thudc |4 dién t&r dugc
ban & Viét Nam déu la hang lau va rat doc hai’, Bdo
Dién t VTV News (29/9/2020), <https://vtv.vn/xa-
hoi/tat-ca-thuoc-la-dien-tu-duoc-ban-o-viet-nam-deu-
la-hang-lau-va-rat-doc-hai-20200929113456977.htm>

12. Chuyén dong 24h, ‘Tat ca thudc |a dién t&r dugc
ban & Viét Nam déu la hang lau va rat doc hai’, Bdo
Dién tir VTV News (29/9/2020) <https://vtv.vn/xa-hoi/
tat-ca-thuoc-la-dien-tu-duoc-ban-o-viet-nam-deu-la-
hang-lau-va-rat-doc-hai-20200929113456977.htm>

13. ‘Global adult tobacco survey’ (2015),

extranet.who.int  (2015) <https://extranet.who.int/
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Nhan xét

* Giang vién: Ths. Nguyén Dinh Dirc

1. Vé phuong phap nghién ciru

- Nhém téc gia chua néu ro phuong phap nghién
ctru trong bai ma chi str dung mét céu dan “théng qua
viéc tim hiéu phdp luat nudc ngoai, bai viét sé rt ra
mét so kinh nghiém, sau dé dé xuét cdc kién nghj hoan
thién mang tinh chat tham khao”.

2. Vé hinh thirc

- V& téng thé, nhom c6 thé thém mot muc Két luan
détong két 2 tiéu muc s6 2 va 3. BG cuc nhu vay sé céan
déi véi muc dat van dé.

- Danh muc tai liéu cua nhém chua liét ké tai liéu
“Journal Officiel” va “Consumer Protection Board Or-
der No. 9/2015 (Thailand)”

- Bdo cdo cua WHO trong trang 9 chua dan nguon.

3. Vé néi dung

- Uu diém:

Nhom tdc gia c6 déu tu nghién curu tai liéu va van
ban phép lut quéc té. C6 quan diém riéng vé khai
niém TLOT va mét s6 gidi phap.
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- Diém can cai thién:

+ Can bd sung lam ré phuong phép nghién ciu. D€
cdi thién, nhém cé thé thém mét muc phuong phdp
nghién cttu, trong dé lam ro phuong phap so sanh luat
duoc dp dung. Cu thé, nhém c6 thé lam r6 tai sao lai
Ira chon Théi Lan va An D6 trong nhém céc quéc gia
cdm thudc la dién tu va tuong tu vdi cdc qudc gia cho
phép st dung thudc Ia dién tu. Tai sao kinh nghiém
cta cdc quoc gia nay sé cé ich va cd thé p dung duoc
0 Viét Nam? C6 thé Iap bang néu nhém so sdnh ¢ mot
s6 ndi dung nhat dinh: Khai niém, quy dinh vé quang
cdo... Nhém nén chon 1 s6 khia canh cé thé déng gop
cho luén diém cua bai viét thay vi chi thu thap cdc quy
dinh ¢ céc nudc.

+ Nhom chua dua ra giai thich tai sao nhém cho
rang nén quy dinh TLDT la mét dang khéc cua thudc
182 Lap ludn vé quan diém nay sé déng gép rat nhiéu
cho bai viét, von tap trung vao viéc thiéu dinh nghia vé
TLDT. Théo ludn kj hon dé can nhéc liéu c6 can dinh
nghia khong hay chi can dat TLDT vao “dang khac” cua
thudc 4. Liéu c6 can thiét phai b sung mét loat céc
van ban chi dé diéu chinh mét “dang khac” cua thudc
1a?

+ Nhém nén bo sung thém binh luan vé viéc tai sao
cac quoc gia khong cdm TLDT mdc du nhém cho rang
san phdm nay cé hai cho strc khoe?

+ Nhom nén lam r6 bat cap vé hoat déng quang céo
la do thiéu quy dinh va thuc thi chua hiéu qua quan
Iy hoat déng quang cdo trén khéng gian mang hay do
khong cé dinh nghia vé TLDT? Can phan biét ré rang
dé cG kién nghi chi tiét hon vi trong thuc té, hoat déng
quang cdo TLDT khong xuat hién trén cac kénh truyén
théng.

+ Dua trén kinh nghiém cua cdc nudc, nhém nén
lam ré b6 sung quy dinh vao céc loai vdn ban quy pham
phap luét nao thi kha thi? Nghj dinh? Phap lénh?



* Luat su: Vo Durc Duy - Luat su thanh vién va dong
sang lap cua To hop Luat su Quéc té Santa Law

1. Vé phuong phap nghién ciru
Dung vdi phuong phap binh luan khoa hoc.
2. Vé hinh thirc

Ddp (rng duoc cdc nguyén tac cua nghién ctu khoa
hoc.

3. Vé néi dung:

Kha tot, tham khao nhiéu hé théng luat cua céc
quéc gia.

T6 chirc Y té thé giGi da khang dinh tat ca céc loai
thudc 14 déu gay hai cho stic khod. 0 Viét Nam, ty 1é
hdt thuéc I1d & nam gidi van con cao (45.3%) va hon
34.5 triéu nguoi bi phoi nhiém vdi khdi thudc I4. Tir
thuc trang trién khai cdc bién phap MPOWER ciing nhu
xét boi canh kinh té€ - xa héi, ching toi khuyén nghj
Viét Nam khong nén cho phép luu hanh cdc san pham
thudc I4 trén thi truong. Diéu nay 1a can thiét d€ dam
bao thurc thi toan dién Céng udc khung vé kiém sodt
thuéc 14, ciing nhu quy dinh vé giam cung, giam cau
thuéc la trong Chién luoc qudc gia vé phong, chong
tdc hai cua thudc ld va Luat Phong, chéng téc hai cua
thudc Ia.

* Nguyen Son Hoang - Legal Intern tai Lexcomm
Vietnam LLC

1. Vé phuong phap nghién ciru

Cén thé hién ré hon viéc st dung phuong phép luét
hoc so sdnh.

2. Vé hinh thuc

Con nhiéu van dé vé chinh ta va ngi phap.
3. Vé néi dung

- Uu diém:

Nhém tdc gia duwa ra nhiéu cdc dan chiing va sé liéu
lién quan dén thuéc la dién tu.

- Diém can cai thién:

+ Chua cd su lién két ré rang gitra luat phdp cua cdc
nudc muc tiéu va nude duoc so sénh, tir d6 cd thé dua

ra ly giai théa dang hon cho viéc nudc duoc so sdnh
nén dp dung luat phap cua nude muc tiéu do;

+ Can thong nhat quan diém vé viéc theo phap luat
hién tai cua Viét Nam thi TLDT ¢6 bi cdm hay khéng?

+ C4n thém céc dan chiing cho cdc y quan trong (Vi
du: thudc la dién ti o hai cho stic khée con ngudi,...);

+ Can xdy dung lién két chat ché hon giita cdc dan
ching va két luan duoc dua ra.
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Kinh da trong

‘QUY DINH PHAP LUAT TRUNG QUOC VE
NGUYEN TAC KHONG Al Bl KET AN HAI LAN Vi MOT TOI PHAM
VA MOT SO GO1 MO CHO PHAP LUAT VIET NAM

Nguyén V6 Luc (K195042237), Mai Qué Anh (K195042279), V6 Thi My Linh (K195032123)
Sinh vién truong Pai hoc Kinh té€ - Luat, PHQG Tp.HCM

Khi mét cd nhén thuc hién téi pham, nghia la cd nhdn dé dé thuc hién hanh vi nguy hiém, gay anh hudng dén
khéch thé duoc phap luat hinh su bao vé, viéc ho bi két én va hudng mét hinh phat 1a hoan toan thich dang vdi
nhiing gi da gy ra. Tuy nhién, moi cd nhan déu cd quyén khéng bi két an hai lan vi mét t6i pham theo Hién phap
2013 va Bg ludt T6'tung hinh su hién hanh, va déy duoc xem 1a mét nguyén tic quan trong dé€ dam bdo quyén cua
con ngudi. Bén canh dé, theo quy dinh phap luét hién hanh, nguyén tac nay khéng dé cap dén pham vi dp dung
doi vdi ban an da cé hiéu luc cua Toa an nude ngoai, vy néu mét cong dén & Viét Nam da bi két an va ban an
da co hiéu luc phap luat ¢ Toa an nudc ngoai thi c6 bi két an lan nira tai Viét Nam hay khong va néu cd thi hinh
phat ho chiu ¢6 nhitng diém gi khéc thi phép luat chua quy dinh ré. Do dd, vdi dé tai nghién ciu trén, nhém téc
gia sé lam ré véan dé con tén dong va dua ra mot s6 kién nghi dé hoan thién phap luat.

Tir khéa: két an hai lan, toi pham, nguyén tac t6 tung hinh su

When a person commits a crime, it means they had committed a dangerous act which affected the legal
relationships protected by Criminal law. It is entirely appropriate for them to be convicted and carry out
punishment on what they did. However, every individual has the right not to be prosecuted twice for the
same offense in accordance with the 2013 Constitution and the current Criminal Procedure Code, and this is
considered as an important principle to ensure the safety and human rights. Besides, according to the current
law, this principle does not refer to the scope of application to domestic judgments, so any Vietnamese citizen
or a foreign citizen who has been convicted and has had a valid judgment in a foreign court, whether or not they
will be convicted again in their home country, and if only, what is the difference of that punishments, the law is
not clear. Therefore, with the above research topic, the authors will clarify outstanding issues and make some
recommendations to improve the law.

Keywords: double conviction, crime, criminal procedure principles, double jeopardy

1. Ly luan chung vé nguyén tac
khong ai bi két an hai [an vi mot
toi pham

1.1. Nguon goc ra doi va quy
dinh phap luat hién nay tai Viét
Nam

Vao nam 1982 Viét Nam da
chinh thirc gia nhap Cong wéc quoc
té vé cac Quyén dan su va chinh
tri ndm 1966. Cén ct tai khoan 7
Diéu 14 cua Cong udc quy dinh:
“Khéng ai bi dua ra xét xu hodc bi
trirng phat lan thi hai vé cing mét
toi pham ma nguoi dé da bi két an

hodc da duoc tuyén trang dn phu
hop vdi phap luét va thu tuc t6 tung
hinh s cua moi nudc.” Va day la
tien dé dé Hién phap 2013 ra doi
c6 nhiing chinh stra, bo sung thém
mot s6 quyén dé dam bao t6i uu
nhat quyén co ban cda cong dan,
cu thé hon la d6i vdi nhitng cha thé
déc biét nhu “nguai bi két an”.
Theo khoan 3 Diéu 31 Hién
phdp 2013 cé quy dinh vé nguyén
tac “khong ai bi két an hai lan vi
mot t0i pham”. Dya trén tinh than
luat dinh ctia Cong wdc 1966 thi
day duoc xem la budc khéi dau

1 B0 luat T6 tung hinh sy 2015 stra d6i, bd sung 2021, Diéu 13
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quan trong cta phép luat nudc ta
lién quan dén van dé két an nay. Co
thé hiéu rang, mot nqudi dugc xem
la c6 t6i cho dén khi duoc ching
minh theo trinh tv, thi tuc do Bo
luat T6 tung hinh su hién hanh quy
dinh va c6 ban an két tdi ctia Toa
an da cd hiéu luc cua phap luat’,
khi dd, ho sé phai tu chiu trach
nhiém doi vdi cac hanh vi trai phap
luat dua trén tinh than ludt dinh.
Thuat nglr “két an” tuy don gian
nhung cling phai can phan dinh ro
rang badi Ié “két an” khong chi ding
chung cho nhitng nguai bi két én



c6 t6i.2 Thay vao dd, cum tur nay
can nhin theo hai khia canh khi Toa
an dua ra ban an, quyét dinh nham
tuyén bd mot cd nhén co toi hoac
vo 10i.°

Nham lam r6 nguyén tac khong
ai bi két an hai lan vi mot pham,
can hiéu rd hai khai niém “toi
pham” va “hanh vi pham t6i”. Theo
dé, hanh vi pham tdi la nhiing
hanh vi dugc thuc hién bang hanh
dong hodc khong hanh dong, thoa
man nhitng dau hiéu cau thanh toi
pham dugc quy dinh trong B6 luat
Hinh su cu thé theo tirng loai tdi
pham. Ngoai ra, hanh vi pham t0i
la nhitng hanh vi trdi véi quy dinh
cua phép luat, hanh vi pham tdi
thda man céc yéu t6 vé chu the,
mat chu quan, méat khach quan cua
cdu thanh toi pham thi dugc xem
la toi pham. Tuy nhién, khong phai
“hanh vi pham t6i” nao ciling bi xem
la “t6i pham”. “Toi pham” va “Pham
t0i” la hai khai niém khac nhau
nhung khi str dung lai dé nham lan.
Do dd, can phan biét hai khai niém
nay dé stir dung cho phi hgp. Dua
vao khoan 1 Diéu 8 B0 luat Hinh
su 2015 stra doi, bo sung 2021,
B6 luat Hinh su hién hanh (BLHS
hién hanh) quy dinh t6i pham la
hanh vi cé yéu t6 10i da gay ra hodc
de doa gay ton hai dén cac quan
hé xa hoi dugc phap luat bao vé,
trai phap luat hinh sy, thoa man
cac yéu t6 cdu thanh toi pham va
phai chiu hinh phat. Va cac hanh
vi nguy hiém nay dugc quy dinh
cu thé trong BLHS hién hanh. Vién
dan sang “hanh vi pham t6i" duoc
hiéu la hanh dong thuc hién toi
pham. C6 nghia pham t6i la hanh

vi ¢6 dau hiéu cla toi pham phai
qua diéu tra, truy t0, xét x&r mdi
xac dinh duoc hanh vi pham t6i dé
c6 phai 1a toi pham khong. Chang
han, khi chd thé thuc hién hanh vi
pham t6i la ngudi khong c6 nang
Iuc trach nhiém hinh su thi hanh
vi pham t0i d6 khong bi coi la toi
pham.* Ngoai ra tai khoan 2 Diéu
8 BLHS hién hanh ciing da dé cap
dén nhig hanh vi tuy cé dau hiéu
toi pham nhung khong géay nguy
hiém Ién cho x& hdi thi khong phai
la t0i pham va c6 thé xu Iy bang
cac hién phdp khac nhu xu ly vi
pham hanh chinh.® Véi khai niém
“hanh vi pham ti", mo6i mot toi
pham thi c6 thé cdu thanh tlr nhiéu
hanh vi khac nhau, mac du ca nhan
nguoi dé thuc hién hanh vi pham
t0i nhung khi chua cd két luan tir
Toa an thi khong bi xem la ¢6 t6i.
Néu “tdi pham” bao gom day du
céc cdu thanh toi pham, thi “hanh
vi pham 16i” lai ¢6 nhitng truong
hop ngoai €. Vi du, A thuc hién
hanh vi pham t6i la hanh vi giét
ngudi, nhung A |a ngudi tam than,
vay thi A khong phai toi pham. Tém
lai, t6i pham chi xuat hién khi va
chi khi mot chu thé thuc hién hanh
vi trdi phap luat, thoa méan cac yéu
t0 cau thanh toi pham va co ban
an cua Toa an. Ngay tai thoi diém
Toa an dua ra ban an cé hiéu luc
phap luat thi khi d6 cac hanh vi
gay nguy hiém dé méi dugc xem
la t6i pham. C6 thé hi€u, hanh vi
pham tdi la mot bo phan nho cua
toi pham.®

Bén canh do, tai Diéu 14 B luét
T6 tung hinh su 2015, stra d6i bo
sung 2017, B luat To tung hinh su

hién hanh (BLTTHS hién hanh) quy
dinh vé nguyén tac khong ai bi két
an hai lan vi mot toi pham nhu sau:
“Khéng dugc khdi to, diéu tra, truy
t6, xét xtr d6i vdi ngudi ma hanh vi
cua ho da c6 ban an cua Toa an da
¢6 hiéu luc phap luat, trir truong
hop ho thuc hién hanh vi nguy hiém
khdc cho x& hoi ma B luat hinh
su quy dinh la téi pham”. Véi quy
dinh trén céc co quan tién hanh to
tung khong dugc mac nhién cho
rang nguoi do cé tdi khi chua cé
ban an, quyét dinh cla Toa an.’
DGi v6i cac hanh vi gay nguy hiém
cho xa hdi nhung khong dugc
quy dinh trong BLHS hién hanh
thi hanh vi d6 khéng dugc xem
la t6i pham. Néu vu én da dua ra
khdi t6 ma duoc phat hién khong
dl cén ci dé dua ra khai 0 theo
luat dinh thi co quan tién hanh t6
tung phai kip thoi dua ra quyét
dinh dinh chi diéu tra theo Diéu
230 BLTTHS hién hanh hodc dinh
chi vu an theo Diéu 282 BLTTHS
hién hanh tuy theo céc giai doan
t0 tung. Viéc xem xét lai tinh hop
phap cla ban an, quyét dinh cla
Toa an da c6 hiéu luc khong dugc
xem la xét xtr “so tham [an hai” doi
vGi toi pham da xét xtr trwde do va
xét vé ban chat hoan toan khong vi
pham nguyén tic nay.t G céc cap
xét x(r dac biét nhu thu tuc giam
doc tham®, tai tham' 1a nhirng thi
tuc dac biét nham stra chita nhirng
sai sot trong ban an, quyét dinh da
c6 hiéu luc phap luat ctia Toa an va
dé xuat phuong én stra chira, thay
doi va khong dong nghia két an
ngudi pham toi thém mot [an nira.

2‘Quy dinh “D3 bj két an” trong Bo luat Hinh su ndm 2015 (stra di, bd sung ndm 2017) va thyc tién dp dung’ Trang théng tin dién ti Toa an nhan dan
thanh ph6 Da Nang (Da Nang, 15/4/2020), <https://danang.toaan.gov.vn/webcenter/portal/danang/chitiettin?dDocName=TAND115200> truy cép ngay

14/5/2022

3 Nguyén Thj Hoai Thuong, ‘Nguyén tac khong ai bi két an hai [an vi mét t6i pham trong Luat t6 tung hinh sy Viét Nam 2015’ tkshcm.edu.vn (TP. HCM,
18/12/2020), <https://tkshcm.edu.vn/nguyen-tac-khong-ai-bi-ket-an-hai-lan-vi-mot-toi-pham-trong-luat-to-tung-hinh-su-viet-nam-2015/> truy cap ngay

12/5/2022

4 Bo luét Hinh sy 2015 stra dai, b6 sung 2017, Diéu 21

5 Luat Xt Iy vi pham hanh chinh 2012, Diéu 2(1)
¢ Nguyén Thj Hoai Thuong, tidd

7 Huynh Trung Truc, ‘Cac nguyén tac hién dinh vé quyén cla ngudi bi budc t6i trong t6 tung hinh sy’ (TP. HCM 19/04/2022) Tap chi dién tir luat su Viét
Nam <https://Isvn.vn/cac-nguyen-tac-hien-dinh-ve-quyen-cua-nguoi-bi-buoc-toi-trong-to-tung-hinh-su1650386449.html> truy cép ngay 14/5/2022

¢ B6 lut T6 tung hinh sy 2015 stra ddi, bd sung 2021, Diéu 27(2)
9 B6 lut T6 tung hinh sy 2015 stra ddi, bd sung 2021, Chuong XXV
19 B¢ luat To tung hinh sy 2015 sira d6i, bd sung 2021, Chuong XXVI
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1.2. Méi lién hé cua nguyén tac
khéng ai bi két an hai lan vi mét
toi pham vdi mét so nguyén tac co
ban khac'

La mét trong nhitng nguyén
tac co ban cta BLTTHS hién hanh,
nguyén tac khong ai bj két an hai
[an vi mot toi pham cling c6 moi
lién hé chat ché véi cac nguyén tac
khac dé tao nén su thong nhat va
dong diéu trong cac quy dinh phéap
luat vé t6 tung hinh su. Bén canh
do, khi xac dinh mai lién hé giira
cac nguyén tac khac sé gop phan
lam rd nguyén tac nay nhu la mot
nguyén tac tat yéu trong viéc dam
bao quyén cua nguoi bi két an.

1.2.1. M6i quan hé gitta nguyén
tac khong ai b két an hai lan vi mét
t6i pham vdi nguyén tdc suy dodn
vo toi

Suy doan vo toi la mot nguyén
tac co ban trong t6 tung hinh su
dugc quy dinh tai Diéu 13 BLTTHS
hién hanh, néu khong cé nguyén
tac trén thi nén tu phap nudc nha
khong thé dat duoc tinh khéach
quan va tinh nhan dao. Theo dé,
nguyén tac suy dodn vo tdi dugc
xem la mot thanh tuu to 16n cua
nén van minh phap luat trong viéc
bao vé quyén con ngudi, duoc
nhiéu qudc gia coi la nguyén tac
t0 tung hinh su."? Song song do,
nguyén tac suy doéan vo toi va
nguyén tac khong ai bj két an hai
[an vi mot toi pham c6 mai lién hé
mat thiét véi nhau, boi 1 ca hai
nguyén tac nay déu budc co quan
tién hanh t6 tung ching minh cac
tinh tiét cua vu an va hon hét qua
trinh chirng minh la hét sic phirc
tap, néu chirng minh theo hudng
lubn xem ngudi tinh nghi cé toi
va khdng xem k§ hanh vi dé bi két
" Nguyén Thi Hoai Thuong, tidd

an ding quy dinh chua thi dé dan
dén lam oan nguoi vo toi va khong
dam bao dugc quyén cla con
nguoi.”® Ngoai ra, hai nguyén tac
cling duoc st dung dé hudng dan
xay dung va thuc hién phap luat;
thiét lap céc ché dinh phép ly diéu
chinh mdi quan hé gitra céc chu
thé t0 tung, tao diéu kién thic day,
bao dam cong bang va mang tinh
khach quan. Khi co quan cé thdm
quyén khong dua ra dugc ching
ct chirng minh rang nguai do co
toi thi ho lubn duge xem la vo toi.
Hon nira ca hai nguyén tac nay déu
dam bao su cén bang trong quyén
luc nha nudc va nguai bi tinh nghi
pham t0i, tao su van minh trong
xét xr khi nguai bi tinh nghi luon
dugc dat trong trang thdi khong
c6 t6i cho dén khi co quan thdm
quyén chirng minh dugc ho cd tdi.

1.2.2. M6i quan hé giita nguyén
tac khéng ai bi két an hai lan vi mot
toi pham vdi nguyén tac bao dam
quyén bao chira cua nguoi bi budc
toi

Quyén bao chita la quyén quan
trong cua bj cdo trong to tung hinh
su, la phuong tién phap ly dé céc
bén tu bao vé quyén va lgi ich hop
phdp ctia minh.™ Nguyén tac bao
dam quyén bao chira cua ngudi
bi budc tdi dugc cu thé hda tai
Diéu 16 BLTTHS hién hanh. Vi the,
c6 thé ndi quyén bao chira la mot
loat cac hoat dong t0 tung do ch
thé bi budc tdi thuc hién dua trén
O s§ tuén theo phap luat dé bao
vé quyén va lgi ich hgp phap cua
minh."

Theo d6, nguyén tac bao dam
quyén bao chira cung vdi nguyén
tac khong ai bi két an hai [an vi mot
toi pham mang y nghia v clng

quan trong va c6 mai lién két vdi
nhau. Bai I€, ca hai nguyén tac nay
déu dé cap dénviéc dam bao tdi vu
nhat vé quyén cta con nguoi. Phap
luat ludn thé hién tinh nhan dao khi
Hién phép va céc van ban phap ly
co lién quan déu cho phép bi can
c6 quyén tu bao chira hodc thué
nguoi bao chita dé bao vé quyén
va lgi ich hgp phép cta chinh minh.
D& thuc hién viéc bao chira, ho cé
thé phan d6i quyét dinh hop phép
clia co quan cé thadm quyén khi
truy t0 hanh vi bi két an bang mot
ban an c6 gia tri phap ly bang viéc
khang cdo. Bén canh do, trong mot
s0 truong hop, co quan tién hanh
t0 tung clr nquai dé bao chira cho
ho.'® Trong d6, chd thé cdé quyén
bao chita la ngudi bi budc t6i, tirc
la nguai bi bat, tam gii, bi can, bi
cdo. Nhu vay, quyén bao chira bat
dau khi duong su bi tam gitt, bat
tam giam, ra quyét dinh khai t0 bi
can trong truong hop cép thiét va
két thic khi xét xtr vu an va tuyén
an. Trong mat s6 truang hop, vu én
dugc gilr nguyén ma khong cé co
s dé budc toi thi viéc bao chira
két thic sém. Do dd, bi cdo co thé
bac bo mot phan hodc toan bo
toi ma phap luat quy dinh, nham
mién, giam trach nhiém hinh su,
dong thoi duy tri quyén va lgi ich
hop phap trong hé thdng tu phap
hinh sy trong giai doan kién tung.
Vi vdy, s& di nguyén tac bao dam
quyén bao chira ctia nguoi bi budc
t0i c6 mai lién két vai nguyén tac
khong ai bi két an hai [an vi mot
t0i la d& dam bao tinh minh bach
trong thuc tién xét x&r. Khi mot
cé nhan dirng trudc vong vay cua
phép luét, thi ho cd quyén tu bao
chita hodc tim nguoi bao chira cho
ban than dé Hoi dong xét xir c6 thé

1296 Dirc Minh, ‘Ban vé nguyén téc suy dodn vo toi', Tap chi Toa dn <https://tapchitoaan.vn/bai-viet/phap-luat/ban-ve-nguyen-tac-suy-doan-vo-toi> truy

cap ngay 06/7/2022

13 Pinh Thé Hung, ‘Thuc hién nguyén tac suy dodn vo t6i trong to tung hinh su Viét Nam' (11/9/2019) Tap chi Toa dn nhan dan <https://tapchitoaan.vn/
bai-viet/xay-dung-phat-luat/thuc-hien-nguyen-tac-suy-doan-vo-toi-trong-to-tung-hinh-su-viet-nam> truy cap ngay 12/5/2022

4 Nguyén Huy Cudng, 'Van dé bao dam quyén bao chira cho ngudi bi budc toi tai dia ban mién ndi, hai dao theo quy dinh clia B luat TTHS nam 2015
Trang théng tin dién ti Vién kiém sét nhan dén tinh Quang Ninh <https://by.com.vn/Jjal8Y> truy cip ngay 06/7/2022

15 Nguyén Thi Hoai Thuong, tidd

16 Phan L&, 'V& chi dinh ngudi bao chira trong t6 tung hinh sy’ Cong théng tin dién tir Vién Kiém sét nhan dén t6i cao <https://vksndtc.gov.vn/vanban/
Pages/van-ban-moi.aspx?Item|D=236> truy cép ngay 06/7/2022
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xem xét, dua ra ban an thau tinh
dat ly va khong vi pham bat ki thu
tuc t0 tung hay quyén cong dan
cua nguoi bi budc toi.

1.2.3. MGi quan hé giita nguyén
tac khong ai b két an hai lan vi mét
téi pham vdi nguyén tac bao dam
phap ché xa hoi chu nghia trong to
tung hinh s

Nguyén tac bao dam phap ché
xd hoi chd nghia trong t0 tung
hinh su duoc quy dinh tai Diéu 7
BLTTHS hién hanh thé hién rang
moi hoat dong t0 tung phai duoc
thuc hién theo trinh tu cta bo luat
nay quy dinh. Khong dugc giai
quyét dua trén nhitng cén c, trinh
tu, thu tuc nam ngoai bo luat. Theo
do, nguyén tac bao dam phap ché
xd hoi chd nghia trong 10 tung la
tién dé cda nguyén tac khong ai bi
két an hai [an vi mot toi duoc phat
trién ro rét, tire la khi da két toi chu
thé nao do, hodc khi da tuyén chi
thé d6 trang an thi trude hét phai
dua vao nhirng can ct, trinh tu cua
BLTTHS hién hanh, sau d6 di dén
viéc két an mot cach cong bang va
c6 day du cdn c.

Qua d6, cho thay rang nguyén
tac nay thé hién sy nhan dao,
chinh nghfa, cong bang trong phéap
luat hinh su, thiét 1ap su c6ng bang
gitra lgi ich cong va lgi ich riéng ca
nhan. Doi véi ngudi da bi két an
bang mot ban an cd hiéu luc cua
Toa an, quyét dinh dinh chi diéu tra
hay dinh chi vu én sé giai thoat cho
ho khong bi truy ctru trach nhiém
hinh su hai [an vé cing m6t hanh
vi pham t6i, bao dam cong bang
cac quyén lgi hop phép cla cong
dan. Bén canh do, trong qua trinh
diéu tra, truy t6, xét xtr, néu & bat
ki giai doan nao phat hién hanh
vi pham t6i dang bi khdi t0 da co

mot ban én hodc quyét dinh dinh
chivu an' da cd hiéu luc phép luat
thi cac co quan tién hanh t6 tung
khong dugc khdi to, diéu tra, truy
t0 va xét x(r ngudi c6 hanh vi do
nira. Vi ban chat cla nén tu phap
nudc ta la cong bang, nhan dao va
moi thu tuc t0 tung déu phai tuan
theo phap luat, mot khi phat hién
bat ki 16 héng trong giai doan t6
tung thi phai tu khac phuc va dua
ra giai phap dé tiép tuc tién hanh
theo ding trinh ty, tha tuc theo
luat dinh. Mac khac, viéc khong
duoc dinh t6i mot cha thé khi chu
thé€ d6 dang chap hanh an c6 cung
t0i trudc do khong chi thuc hién
nghiéng vé ban chat chinh tri ma
con tac dong truc tiép dén tam tu,
tinh cam cla nguoi dan doi véi tu
phap nudc nha.

2. Quy dinh phap luat ve ap
dung nguyén tac khong ai bi két
an hai [an vi mét toi pham & Trung
Quéc

Nguyén nhan Iyra chon phap luat
Trung Qudc dé phan tich vé nguyén
tac khong ai bi két an hai [an vi mot
t0i pham |a do trong quy dinh cua
Luat Hinh sy Céng hoa nhan dan
Trung Hoa cd dé cap vé nguyén
tac trén ¢ pham vi ca ban an nudc
ngoai va ca cach xt Iy, hon nira mo
hinh t0 tung c6 su gan giong Véi
Viét Nam nén dé dang hon trong
viéc van dung. Cu thé tai Diéu 10
Luat Hinh sy Céng hoa nhan dan
Trung Hoa 2017 stra ddi, b6 sung
nam 2020 cé quy dinh: “Ngudi
pham téi & ngoai lanh thé nudc
Cong hoa nhan dan Trung Hoa va
phai chiu trach nhiém hinh su theo
quy dinh cua B luat nay, thi du da
bi xét xtr & nudc ngoai van co thé bj
truy ctu theo quy dinh cua B9 luat
nay. Tuy nhién, néu nguoi dé da

17 Bo luat To tung hinh sur 2015 stra d6i, b sung 2021, Diéu 248
® Nguyén van: "E+RNEPEAREFMETHINESE - REBAREN HRHBHEN, BLAKIIINEFH - DRATTMUREAE 8% - 8
EENNECEZIATIATIN - SRR E R BAT" -
Nguyén Thi Phuong Hoa, ‘Trién khai quy dinh “Khong ai bi két an hai [an vi mot toi pham’ ca Hién phap 2013 trong Bo luat Hinh sy va B luét T6 tung
hinh su” ILuatsu.com (TPHCM 18/5/2020), <https://iluatsu.com/hien-phap/quy-dinh-ve-khong-ai-bi-ket-an-hai-lan-vi-mot-toi-pham/?fbclid=IwAR15bmj

chiu hinh phat o nudc ngoai thi cé
thé dugc mién hinh phat hodc duoc
ap dung mot hinh phat nhe hon”."

Diéu luat nay cd y nghia nhu sau:

Thir nhét, nguoi nao pham tgi
ngoai lanh thé nudc Cong hoa
nhan dan Trung Hoa can phai chju
trach nhiém hinh su theo Luat Hinh
s va van c6 thé bi xtr ly theo phap
luat hinh su cta Trung Qudc méc
du da bi xét xir & nudc ngoai. Bén
canh d6, “Céc tdi pham bén ngoai
lanh thé cla Trung Quéc” duoc
dé cap & trén khong chi bao gom
c6ng dan Trung Qudc ma con bao
gém ca ngudi nuwdc ngoai hodc
ngudi khong qudc tich. Véi quy
dinh trén co thé thay day chinh la
mot phan quan trong cla su hién
dién nguyén tac bao vé chi quyén
quéc gia trong phap luat hinh su
Trung Qudc. Xuat phat tlr nguyén
tac nay, nguoi pham tdi da bi xét
xtr & nudc ngoai van cd thé bi
truy ctru trach nhiém hinh sy. Tuy
nhién, can luu y rang ¢ day dung
“c6 thé” chir khong phai “cén phai”,
do vay viéc xt ly hinh sy tiép tuc
ddi vdi nhitng nguoi bi xét xtr &
nudc cé ngoai hay khong thi can
phu thudc vao tung trudng hop
cu thé cua vu an, khong duoc yéu
cau nhitng nguoi da bi xét xur &
nudc ngoai phai dugc xtr ly theo
Luat Hinh su cta Trung Qudc."

Thir hai, ddi v6i nhitng vu an
dd dugc xét xr ¢ nudc ngoai,
néu can xu ly theo quy dinh cla
phép luat hinh sy Trung Qudc thi
nhitng nguoi da bi xtr phat & nuée
ngoai trude dé co thé duge mién
hodc giam nhe hinh phat. Quy
dinh nay cht yéu tinh dén viéc tgi
pham da bi xét x&r & nuwdc ngoai
va da bi trirng phat hinh sy va
khi xtr ly theo quy dinh cua phép

bOKPxMNYGAhd3Y-IlgDOM240yfViAZ3LxVOIpKb7TmTTHPDmqHxjk> truy cép ngay 13/4/2022

v OUCERRE | BHREREYUEIMNESE,

REBHETENHBFRMESZE]

xingshifaguiku/33268.html> truy cap nay 13/7/2022

HIEM,

<https://china.findlaw.cn/bianhu/xingshifagui/
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luat hinh su Trung Qudc can x{r
ly dua vao tinh tiét thuc té, tuy
trrong hop cu thé c6 thé mién hinh
phat hodc giam nhe hinh phat.?

C6 thé thay theo quy dinh cla
Luat Hinh sy cta Trung Qudc thi
nguyén tac khong ai bj két an hai
[an vi mot t6i pham duogc dién ra
G pham vi rong la ngoai lanh tho
Trung Quoc, theo quy dinh trén,
nguoi pham t6i da bi két an & nurdce
ngoai, hay néi cach khac da cé ban
an co hiéu luc phéap luat & nudc
ngoai thi tly vao tirng truong hop
c6 thé dugc mién hinh phat, hodc
ap dung hinh phat nhe hon, con doi
vGi phap luat hinh su Viét Nam chi
quy dinh mién hinh phat doi véi
t0i pham la cé nhan theo Diéu 59
BLHS hién hanh d6 la “Ngudi pham
toi cG thé dwoc mién hinh phat
néu thugc truong hop quy dinh tai
khoan 1 va khoan 2 Diéu 54 cua B
ludt nay ma dang duoc khoan hong
ddac biét nhung chua dén mirc duoc
mién trach nhiém hinh su”. Con d6i
vGi truong hop duoc giam nhe
hinh phat BLHS hién hanh chi c6
quy dinh nhu sau “D6i vdi ngudi lan
dau pham téi it nghiém trong, thi c6
thé dp dung hinh phat nhe hon hinh
phat tu, giao ho cho co quan, t6
chire hodc gia dinh giam sat, gido
duc™ hodc “Khi xtr phat tu c6 thoi
han, Toa an cho nguoi dudi 18 tudi
pham téi duoc hudng mic én nhe
hon murc an ap dung déi véi nguai
du 18 tudi tré Ién pham téi twong
(rng va vdi thoi han thich hop ngan
nhéat”.22 Bén canh do, theo Diéu 54
BLHS hién hanh tuy vao tirng vu én
cu thé ma Toa én cd thé can nhac
quyét dinh hinh phat dudi mirc thap
nhat cua khung hinh phat duoc ép
dung. Do d6 ddi véi nguyén tac
khong ai bi két an hai [an vi mot toi
pham theo BLTTHS hién hanh van
chua c6 nhitng quy dinh pham vi
lanh thé ban an va ca vé viéc giam

nhe hinh phat hodc mién hinh phat
nhu Luat Hinh sy Trung Quéc dé
cép, viéc dé céap ro nhu vay gilp
xac dinh dugc pham vi pham t6i la
trong nudc hay ngoai nudc, tdi nao
dugc mién xét xtr hoan toan, toi
nao véi mirc hinh phat thap hon va
t0i nao can xét xtr lai, do do vai quy
dinh cua Luat Hinh sy Trung Quoc
thé hién su rd rang hon trong viéc
két dn va dac biét |a su ton trong
ban én nudc ngoai.

DE cd céch nhin téng quan hon
doi vdi quy dinh trén cla Luat Hinh
su Trung Qudc thi bai nghién ciu
tom tat mot vu an thuc té da xay ra
tai Thugng Hai nhu sau:®

Bi cdo Hoang DPao Kim sinh
nam 1955, qudc tich Trung Quoc,
ho khau thudng tri tai Duong Phé,
Thuong Hai, Trung Quéc. Vao
thang 10/1993 Hoang Dao Kim va
Manh Trudng Binh (nam, qué quan
Thuong Hai, 42 tudi) c6 gap nhau
tai Nhat Ban va ca hai da trg thanh
ban be. Sau dé thi thang 01/2004
Hoang Dao Kim cung vg dén Nhat
Ban (lam viéc bat hogp phéap) bang
thi thuc du lich va song clung nha
vGi Manh Trudng Binh.

Vao trua ngay 19/7/2004,
Hoang Dao Kim khong di mua
sam cung v6i Manh Trudng Binh,
sau do ca hai xay ra mau thuan va
cdi nhau. Manh Trudng Binh dudi
Hoang Dao Kim va budc ong phai
roi khoi nha ngay lap tic va ca hai
da xay ra 4u da. Tiép dén, Hoang
Dao Kim da cam theo dao va rugt
dudi dam chét Manh Trudng Binh
trén duong trudc can hd. Manh
Trudng Binh chét vi do vét dam
trude nguc va mat mau qua nhiéu.

Vao ngay 17/12/2004 Toa an
Tokyo da két an Hoang Dao Kim
pham t6i ¢ y giét nguoi va luu trd
bat hop phap véi 11 ndm tu giam.
Gia dinh clia Manh Trudng Binh

0 CRERE  STRIEREIEINESE - RBREMENZERMNSEZ:E] , tidd,
21 B9 |uat Hinh sy 2015 stra d6i, b6 sung 2017, Digu 3(1)(d)

22 B9 |uat Hinh sy 2015 stra d6i, b sung 2017, Diéu 91(6)

B SRR, EEIMDERESSEESIG | <https:/baijiahac.baidu.com/s?id=1728321768237213784&wfr=spider&for=pc> truy cap ngay

12/7/2022

khang cdo va cho rang ban an nay
la qua nhe va yéu cédu co quan tu
phap Trung Qudc nén cdo budc
Hoang Pao Kim vé trach nhiém
hinh su. Va quy trinh xtr ly vu én
trén dugc dién ra nhu sau:

Vao ngay 02/12/2014, Bi céo
duogc tam tha & Nhat Ban, va ngay
12/12/2014 bi cédo dugc dua tur
Nhat Ban vé Trung Qudc va Sg
Cong an Thugng Hai da bat gitr
Hoang Dao Kim véi tinh nghi giét
nguoi. Qua qua trinh khai nhan thi
ong ta cho rang Co quan Tu phap
Nhat Ban da lam gia céc ching
ctr, bia d4t dé tao ra vu an gia. Tuy
nhién, qua qua trinh diéu tra nhan
thay loi khai cta 6ng Kim khong c6
co so do do vao ngay 25/5/2016
Vién Kiém sat nhan dan Quéan
Hoang Phé, Thuong Hai da truy t6
ong vé toi giét nguoi va vao ngay
06/4/2017 Toa an nhan dan Quan
Hoang Pho da tuyén ong Hoang
Dao Kim pham t6i giét nguai vdi
mic hinh phat [a 08 ndam tu giam
va diéu nay phu hop véi Luét Hinh
su Trung Qudc, méc du ong da bi
xét xir & nudc ngoai.

Tir truong hop trén ta co thé
thay dugc rang mac du Toa an
Nhat Ban da tuyén bi cdo Hoang
Dao Kim 11 ndm tu va tinh téi
thoi diém 6ng duoc tam tha dé vé
nudc la 6ng da & tu dugc 10 nam.
Nhung khi vé nudce ong lai tiép tuc
bi Toa 4n Hoang Pho két dn thém
08 nam tu vé toi giét nguoi, bdi
|& can c theo Diéu 10 Luat Hinh
su Cong hoa nhan dan Trung Hoa
2017 stra d6i, bo sung nam 2020
c6 quy dinh: “Ngudoi pham toi &
ngoai lanh thd nude Céng hoa nhéan
dan Trung Hoa va phai chiu trach
nhiém hinh su theo quy dinh cua
Bo luat nay, thi du da bi xét xu ¢
nudéce ngoai van cd thé bj truy ctru
theo quy dinh cua Bo luat nay. Tuy
nhién, néu nguoi dé da chju hinh
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phat & nuéce ngoai thi cé thé dugc
mién hinh phat hodc duoc dp dung
mot hinh phat nhe hon”. Toa xét
thdy mac du da bi két an & nudc
ngoai tuy nhién, ban én nudc ngoai
chua du tinh rdn de v6i mirc do
nguy hiém trong hanh vi pham
t0i clia 6ng va gia dinh cua Manh
Trudng Binh ciing dé nghi Co quan
tu phap Trung Qudc xem xét va
truy ctru trach nhiém hinh sy trén,
do d6 Toa an Hoang Pho cén ci va
céc tinh tiét va mirc d6 nguy hiém
cua hanh vi da xét xu tiép va két
an Hoang Dao Kim thém 08 nam tu
giam (mrc tU nay la da mién giam
cho bi cdo vi trude do6 bi cao da
chiu hinh phat & nudc ngoai, néu
khong bi két an & nude ngoai thi bi
cdo |é ra phai chiu mot hinh phat
cao hon 08 nam tu giam).

3. Kién nghi

T nhitng phan tich trén vé quy
dinh phap luét va thuc tién dp dung
nguyén tac ¢ Trung Qudc, ching ta
c6 thé thay nguyén tac khong ai bi
két n hai [an vi mo6t toi pham trong
phép luat Viét Nam lai bo ngd vé
pham vi lanh thd va hinh thic xu Iy
néu xét xu lai doi vdi ban én nudc
ngoai ma chi tap trung vao viéc
khong dugc két an mot ngudi hai
lan cting mot toi khi ma ho da co
ban an cta Toa an da co hiéu luc
phdp luat, diéu khoan nay chua
that su du rd rang dé phan biét ban
an nhac dén ¢ day co ton tai ban
an @ nudc ngoai hay khong, gia sur
trwvong hgp mot nguoi thuc hién
t0i pham ngoai lanh thé Viét Nam
va da bi két an ¢ nude ngoai thi sé
nhu thé nao. Piéu dé dan dén hau
qua phap ly bat lgi cho ngui bi két
an, 1am cho ho c6 thé bi két an va
phai chiu hinh phat hai [an vi mot
toi pham, tao ra tinh trang khong
cong bang gitra nhitng ngudi thuc
hién hanh vi pham t6i & trong nuéc
va & nudc ngoai. Tur viéc chua co
quy dinh rd vé pham vi lanh tho
cua ban an do dé ma phap luat
Viét Nam quy dinh nguyén tac nay
2 Nguyén Thi Phuong Hoa, tidd

cling chua thé dé cap vé viéc ¢
dugc mién hinh phat hay hinh phat
néu xét thay can thiét truy ctu
tiép tuc & nude ta mac du da co
ban an nudc ngoai va da chiu hinh
phat & nudc ngoai hay khong. Va
hién nay, céc vdn ban hudéng dan
BLTTHS hién hanh van chua c6 giai
thich cu thé vé van dé nay va trong
khi phap luat nuéc ta da cé nhirng
quy dinh khd r6 rang vé viéc cong
nhan va cho thi hanh céc ban an,
quyét dinh. Do d6 day la mot trong
nhitng thiéu sét cua phap luat Viét
Nam va can thiét dé c6 nhitng kién
nghi bd sung hoan thién.

TU nhitng phan tich trén, vién
dan so sanh phap luat Trung Qudc
cho thay nhirng diém con ton dong
bat cap trong phap luat Viét Nam
vé pham vi dp dung nguyén tac
khong ai bi két n hai [an vi mot toi
pham & ngoai lanh tho, do d6 bai
nghién ctru dé xuat bd sung quy
dinh phap luat nhu sau:

Thir nhat, b sung quy dinh tai
khoan 1 Diéu 6 BLHS hién hanh vé
hiéu luc cua Bo luat Hinh su doi
vGi nhirng hanh vi pham t6i & ngoai
lanh thé nude Cong hoa xa hoi cha
nghfa Viét Nam nhu sau:

Diéu 6. Hiéu luc cua B luat Hinh
su d6i véi nhitng hanh vi pham tgi
0 ngoai lanh thé nude Coéng hoa xa
héi chu nghia Viét Nam

1. Cong dan Viét Nam hodc
phap nhan thuong mai Viét Nam co
hanh vi pham t6i & ngoai lanh tho
nuée Coéng hoa xa hoi chu nghia
Viét Nam ma B¢ luat nay quy dinh
la téi pham, thi cG thé bi truy ctru
trach nhiém hinh su tai Viét Nam
theo quy dinh cua B9 luat nay. Néu
nguoi pham toi bi két an ¢ ngoai
lanh thé nudc Cong hoa xa hoi chu
nghia Viét Nam thi khong bj xét xir
lan thi hai tai Viét Nam trir truong
hop t6i pham xam pham dén an
ninh quéc gia Viét Nam, hodc ban
an nudc ngoai khéng dam bao tinh
khach quan, trung thuc va cong

bang thi co thé bj truy t6' va néu
nguoi dé da chiu hinh phat ¢ nudc
ngoai thi cé thé duoc mién hinh
phat hoac duoc ap dung mot hinh
phat nhe hon.?*

Gia tri cla viéc b6 sung thém
quy dinh cho Diéu luét trén nham
dam bao phat huy toi da loi ich ma
nguyén tac khong ai bi két an hai
[an vi mot t6i pham mang lai. BGi €,
khi c6 quy dinh r6 rang hon vé viéc
maot nguoi ¢ chiu ban an co hiéu
luc clia nudc ngoai roi thi khong
thé chiu thém ban &n cda Viét Nam
trong mot hanh vi pham t6i cu thé,
bén canh d6 ciing c6 thém diéu
khoan rang budc rang néu ban an
nudc ngoai c6 can cir khong dam
bao dugc tinh khach quan, cong
bang hodc t6i pham xdm pham
truc tiép vao an ninh qudc gia Viét
Nam thi c6 thé xem xét x lai, s& di
c6 hai trudng hop ngoai trir trén la
vimot so ly do sau:

Truong hop loai trir d6i véi ban
an nudce ngoai cd lién quan dén an
ninh qudc gia Viét Nam. Bdi bao
vé an ninh qudc gia la nhiém vu
trong yéu, thuong xuyén cua toan
Dang, toan dan va cta ca hé thong
chinh tri va tu phap, hon nira theo
khoan 1 Diéu 3 Luat An ninh quoc
gia 2004 c6 quy dinh rang “An
ninh quéc gia la sw 6n dinh, phét
trién bén ving cua ché dé xa hoi
chu nghia va Nha nudc Céng hoa
xa hoi chu nghia Viét Nam, su bat
kha xam pham déc lap, chu quyén,
théng nhéat, toan ven lanh thé cua
T6 quéc”. Do du ban én cé hiéu
luc & nudc ngoai nhung viéc xét
Xt lién quan dén an ninh qudc gia
Viét Nam thi Viét Nam hoan toan
c6 quyén xét xur lai, Iy do tién quyét
d6 chinh la chi c6 Viét Nam méi
c6 quyén dinh doat va quyét dinh
nhirng hanh vi lam anh hudng dén
an ninh quoc gia mot cach chinh
dang va phu hop tinh hinh chinh tri
- xa hoi cta nha nudc.

Truong hop loai trir thir hai néu
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mot nguai bi két an & nude ngoai nhung ban an khong
khach quan, trung thuc, cong bang thi viét xét xur lai
¢ Viét Nam hoan toan hop ly. Bai 1€, dua trén khoan
2 Diéu 31 Hién phap 2013 c6 dé cap “Nguoi bj budc
t6i phai duoc Toa dn xét xu kip thoi trong thoi han lut
dinh, cong bang, cong khai...”. Do vay, c6 thé thay duoc
du ban én da cd hiéu luc & nwde ngoai hay trong nudc
nhung néu khong cong bang, khach quan thi viéc xét
xUr lai [a hoan toan phu hop véi quy dinh phéap luat.
Véi quy dinh loai trir nay han ché dugc van dé nguoi
pham t6i la cong dan Viét Nam bi xét x(r oan & nudc
ngoai nhung khong cé quy dinh nao dé ho Iy lai cong
béng, hodc c6 thé hiéu cong bang theo phia bi hai la
ban an clia nudc ngoai khdng dam bao tinh ran de va
ding dan vdi ban chat nguy hiém trong hanh vi pham
t0i cla bi cdo néu ap dung theo nguyén tac “Khong
ai bi két an hai [an vi mo6t toi pham” thi ban én nudc
ngoai sé khong dugc xét x(r tai Viét Nam [an nira.
Ngoai ra véi viéc bd sung quy dinh “néu nguoi dé
d4 chiu hinh phat & nude ngoai thi cé thé duoc mién
hinh phat hodc duoc ap dung mot hinh phat nhe hon”
thé hién su khoan dung cta phap luat va nhan dao
trong xét xtr rang hanh vi cta ho chi bi xtr phat thich
dang, néu ho da chju hinh phat twong xtrng véi hanh vi
pham t6i cia minh & ban an nudc ngoai roi thi viéc xét
XU lai phai dwgc mién hoan toan, hodc néu mdc hinh
phat & nudc ngoai chura dua ran de vdi hanh vi pham
t0i thi ¢ thé két dn nhirng v6i mic phat nhe hon theo
quy dinh cua Diéu luat dé twong xirng véi hinh phat
ma ho da chiu & nudc ngoai va phl hgp véi hanh vi
pham tdi ctia ho dam bao quyén cua nguai bi két an.

Thir hai, b6 sung quy dinh tai Diéu 14 BLTTHS hién
hanh vé nguyén tac khong ai bi két an hai lan vi mot
toi pham nhu sau:

Diéu 14. Khong ai bi két an hai lan vi mgt toi pham

Khéng duoc khai t6, diéu tra, truy t6, xét xur doi vdi
ngudi ma hanh vi cua ho da cé ban an cua Toa an trong
va ngoai lanh thé nudc Cong hoa xa héi chu nghia Viét
Nam da cé hiéu luc phap luat, trir truong hop ho thuc
hién hanh vi nguy hiém khdc cho xa héi ma B4 luét hinh
su quy dinh la tdi pham.?

Véi dé xuat trén da gop phan lam cho nguyén tac
trg nén day da hon vé mac pham vi lanh thé cua ban
an nhu nhirng dan chirng trén ciling nhu ¢6 su thong
nhat vé luat hinh thirc va luat noi dung theo dé xuat ¢
phan thir nhat.

25 Nguyén Thi Phuong Hoa, tidd
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4. Két luan

Bai nghién ctru da gdop phan tao ra mot cach nhin
nhan cu thé hon vé nguyén tac khong ai bi két én hai
[an vi mot t0i pham. Tir viéc néu ra cac quy dinh co
lién quan, chi ra mai lién hé cta nguyén tac nay véi
cac nguyén tac khac trong to tung hinh su va dong
thai lién hé véi quy dinh va thuc trang ap dung phép
luat ctia nude Trung Qudc, tir d6 nhdm tac gia nhan
thdy phap luat Viét Nam van nhitng diém han ché lién
quan dén pham vi lanh thé cua ban an va cach xu ly
dé ap dung cua nguyén tac khong ai bi két an hai [an
vi mt t6i. Cu thé, pham vi lanh tho ban an dé ap dung
cla nguyén tac nay chua bao gom doi véi ca nhan
pham t0i ngoai lanh thd nude Cong hoa xa hoi chu
nghta Viét Nam (ban an Toa an nudc ngoai). Viéc nay
sé dan dén bat cap khi xét xtr ddi véi tdi pham ngoai
lanh tho nhu nhirng phan tich trén, tir 6 ma chua thé
dé cap dén quy dinh vé truong hgp néu ngudi pham
t0i d6 da cd ban an nudc ngoai va da chiu hinh phat
@ nudce ngoai, néu thudc trudng hop xét xd lai thi hinh
phat sé nhu nao. Vi vdy, nhdm tac gia da dua ra mot
s0 kién nghi bd sung quy dinh phap luét véi mong
mudn hoan thién khung phap ly lién quan dén nguyén
tac nay va gop phan lam cho cac quy dinh cua phéap
lut trd nén rd rang, cu thé va chit ché.
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Nhan xét
* Giang vién: PGS.TS Ngo Hiru Phudc
1. Vé phuong phap nghién ciru

Tdc gia da st dung cdc phuong phap nghién ctu
ddc thi cua khoa hoc phap Iy gém: Phan tich; tong hop
va so sanh luat hoc.

2. Vé hinh thire

VE co ban, dap (ng yéu cau cua bai viét dang trén
Tap san sinh vién chuyén nganh Khoa hoc Phap ly.

3. Vé néi dung

- Uu diém:

+ Nhan dién duoc cédc van dé Iy luén va thuc tién vé
nguyén tac "khéng ai bi két an hai lan vi mét t6i pham”

+ Phén tich dugc ndi ham cua nguyén tac nay trong
luét hinh su cua Trung Quac;

+ Goi ma cho viéc hoan thién phap luat hinh su Viét
Nam.

- Diém cén cai thién:

+ Xay dung lai cdu tric bai biét cho ddy du cdc phén:

(i) Tom tat (Abstract): can lam ré téng quan cua
phadp ludt quéc té, Trung Qudc va Viét Nam vé van dé
dé nghién cttu; tra 101 ré cau héi: Bai viét nay gém may
phén; muc dich nghién ctu?
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(ii) Phan néi dung can xay dung theo logic gom céc
van dé:

1. Nhén thirc vé nguyén tac “khong ai bi két an hai
lan vi mét t6i pham”, tap trung phan tich nguyén tac
nay trong Tuyén ngdn thé gidi vé quyén con nguoi ndm
1948 va Cong udc qudc té vé cdc quyén dan su va
chinh tri nam 1966;

2. Mdi lién hé cua nguyén tac khong ai bi két an hai
lan vi mét toi pham véi mét s6 nguyén tac co ban khac;

3. Quy dinh vé nguyén tac nay trong phap luat hinh
su cua Trung Quéc (lich st/ ndi dung/ danh gid/ binh
luén d€ lam r6 tinh than, ndi dung cua nguyén tac nay);

4. Lién hé so sanh nguyén tac nay trong phap luat
hinh su cda Trung Qudc vdi Viét Nam dé€ nhan dién
nhitng “diém hay”, “diém t6t” cia phap luét hinh su
Trung Qudc, tir d6 kién nghi hoan thién phap luat hinh
su Viét Nam. Phan nay can lam r6, tai sao can hoan
thién phap luat hinh sy Viét Nam theo mé hinh cua
Trung Qudc? Dong thoi, danh gia anh huéng tac déng
tich cuc cua kién nghi nay vao qud trinh giai quyét vu
an hinh su; bao vé quyén con ngudi trong nguoi trong
hoat déng tu phap hinh su; giai quyét hai hoa méi quan
hé gita luét qudc té vdi phap luét quac gia.

5. Két ludn (phan két luan cé thé Iong ghép thanh
muc: Két ludn va kién nghi).

6. Danh muc tai liéu tham khao.



* Luat su: Vo Durc Duy - Luat su thanh vién va dong
sang lap cua To hop Luat su Quéc té Santa Law

1. Vé hinh thirc

Bai viét chua dan ching nhiéu.

2. Vé néi dung

- Uu diém:

+ CG tinh d6t phd, tim toi dé tai mdi;

+ CG dan chung vu én;

+ Bai viét néu bat duoc vdn dé mdi va con kha kh-
iém khuyét trong hé thong phap luat va luat vé hinh su
tai Viét Nam.

- Diém cén cai thién:

+ Nhom tac gia nén tham khao thém mét gdc nhin
cua hé théng thong luat, roi dan chiéu lai vdi luat Trung
Qudc cho ding chu dé cua bai viét, ciing nhu ding
theo y nghia cua Chuyén san la Kinh da trong.

+ Nhom tdc gia can nghién ctru thém vé cdc Hiép
dinh tuong tro tu phap ma Viét Nam da cé ky két vdi
cdc qudc gia khéc, va cdc Hiép dinh vé dan dg, truong
hop nao dugc dan dé trong cdc vu an hinh su, va/hodc
xam pham dén an ninh quéc gia,... Chinh phu Viét Nam

Sé can thiép bang con duong lanh su hay nhu thé nao
trong cdc vu an hinh su nay,...

* Nguyen Son Hoang - Legal Intern tai Lexcomm
Vietnam LLC

1. Vé phuong phap nghién ciru

Viéc str dung phuong phép luét hoc so sdnh c6 thé
duoc thé hién ré nét hon.

2. Ve hinh thirc

MGt s6 16i vé chinh ta va nglr phdp (ding sai tt,
dung thiéu tir, vj tri dat dau céu sai,...)

3. Vé néi dung
- Uu diém:

CG dua ra vi du cu thé viéc dp dung phdp luét Trung
Quéc.

- Diém can cai thién:

+ Mgt phan dang ké néi dung cua nghién ctu chua
nam trong trong tdm nghién ctru nhu tua dé cua ng-
hién ctru (méi lién hé cua nguyén tac khong ai bi két
an hai lan vi mét toi pham vdi mét s6 nguyén tac co
ban khéc)

+ Vdi viéc da danh mot luong I6n trong bai nghién
ctru d€ néu vé mai lién hé nhu trén, nhom téc gia lai
khéong dé cdp cu thé mai lién hé giita ching va dé
tai nghién ctu (hay néi cach khac, méi lién hé gitra
nguyén tac khong ai bj két an hai lan c6 maéi lién hé
nhu thé nao doi vdi viéc so sanh phap luat Viét Nam va
Trung Qudc vé nguyén tac khong ai b két an hai lan?)

+ Dura ra mét tinh hudng thurc tién & Viét Nam sé cé

thé lam ré hon duoc tinh cap thiét cua viéc diéu chinh
phap luat Viét Nam hién tai vé Double jeopardy.
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Kinh da trong

QUY DINH PHAP LUAT VE HANG HOA, DICH VU THIET YEU TRONG
BOI CANH DAI DICH COVID-19: THUC TIEN AP DUNG CUA CAC NUGC
VA BAI HOC KINH NGHIEM CHO VIET NAM

Nguyén Phuong Tudng (K195032204) & Nguyén Thi Xudn Yén (K195032206),
Sinh vién Truong Pai hoc Kinh té - Ludt, PHQG Tp.HCM

Trong bdi canh dai dich COVID-19 dién bién phirc tap, ca nude dé tién hanh gidn cdch theo Chi thi 16/CT-TTg.
Theo d6, ngudi dan chi duoc ra ngoai dé mua hang hda, dich vu thiét yéu nham han ché su lay lan cua dich bénh.
Tuy nhién, chua c6 mgt khadi niém hoan chinh cho hang hda, dich vu thiét yéu d€ ap dung trong tinh hinh dich
bénh, tir d6 lam phat sinh su thiéu dong bé trong viéc trién khai & cdc dia phuong. Bai viét nay phén tich cdc véan
dé lién quan dén quy dinh vé hang hda, dich vu thiét yéu trong béi canh dai dich COVID-19, thuc tién dp dung ¢
Viét Nam va cdc nudc trén thé gidi. Tir d6 bai viét sé dua ra nhitng dé xudt nham hoan thién céc quy dinh cua
phap luat.

Tir khéa: hang héa va dich vu thiét yéu, dai dich COVID-19, nhu cau co ban cua con nguoi

Due to the complicated developments of the COVID-19 pandemic, the whole country has implemented dis-
tance pursuant to Directive 16/CT-TTg. Whereby, people can only go outside to buy and use essential goods and
services to limit the spread of the disease. However, the definition of essential goods and services is not fully
stated by law, thereby giving rise to a lack of synchronization in implementation of each locality. This article an-
alyzes issues related to regulations on essential goods and services in the COVID-19 pandemic and its practical
application in Viet Nam and other countries in the world. Based on certain existing inadequacies mentioned, the

article introduces some solutions to complete the legal framework.

Keywords: essential goods and services; COVID-19 pandemic; basic human needs

1. Quy dinh vé hang héa, dich
vu thiét yéu trong boi canh dai
dich COVID-19

KE tir thoi diém dich bénh bung
phét trd lai vao ngay 27/4/2021,
mot s6 tinh thanh trén ca nudc da
tién hanh gian cach toan xa hoi
theo Chi thi s6 16/CT-TTg ngay
31/3/2020 cua Tha tudng Chinh
pht vé thuc hién céc bién phap cap
bach phong, chdng dich COVID-19
(Chi thi s0 16/CT-TTg). Theo d6, ¢
thé thdy “Hang hda, dich vu thiét
yéu” la mot trong nhitng tr khoa
dugc nhiéu nguoi quan tam nhat.
BGi I&, ngudi dan chi cé thé ra
ngoai dé mua va str dung céc hang
héa, dich vu thiét yéu dé giam

thiéu nguy co lay nhiém dich bénh
trong cong dong.’

Xuat phat tir tén goi cua hang
hod, dich vu thiét yéu da phan nao
cho thay diém khac biét cta nd so
v@i cac hang hoa, dich vu théng
thuong khéc - sy khéc biét vé tinh
thiét yéu. Vay tinh thiét yéu la gi?
Theo tir dién tiéng Viét, thiét yéu |2
rat quan trong va can thiét, khong
thé thiéu dugc.? Dat trong bdi canh
dich bénh, tinh thiét yéu nay lai
cang trd nén kho xac dinh hon vi
¢6 nhirng hang hoa, dich vu rat pho
bién va dé tiép can nhung khi tién
vao giai doan dich bénh thi hang
héa, dich vu do6 lai trd thanh hang
héda, dich vu thiét yéu nhu gidy vé

sinh, kh3u trang?...

Can ct khoan 3 Diéu 4 cua Luét
Gid 2012 quy dinh: “Hang hoa,
dich vu thiét yéu la nhitng hang
héa, dich vu khong thé thiéu cho
san xuat, doi song, qudc phong, an
ninh, bao gém: nguyén liéu, nhién
liéu, vat liéu, dich vu chinh phuc vu
san xuat, luu thong; san pham dap
(rng nhu cdu co ban cta con nguoi
va qudc phong, an ninh”. Nhung
quy dinh nay chi méi dirng lai & viéc
dé cap dén nhitng doi twong duoc
co quan nha nudc diéu tiét, binh 6n
gia. Bén canh do, xét theo bdi canh
dich bénh thi tiéu chi “khong thé
thiéu” cua hang hod, dich vu thiét
yéu trd nén khd xac dinh hon do

' Theo quy dinh cta Cdng van 2601/VPCP-KGVX cda Van phong Chinh phd ban hanh ngay 03/4/2020 vé viéc thuc hién Chi thj 16/CT-TTg vé phong, chéng

dich COVID-19

2 Tur dién tiéng Viét (NXB Da Nang, Trung tdm Tir dién hoc, Ha Noi - Da Nang nam 2020)
% Huyén Nguyén (2021), “Bot giat, kem dénh réng, gidy vé sinh,.. c6 phai la mat hang thiét yéu khong?”, Bdo Lao Béng (29/7/2021), <https://laodong.vn/
thi-truong/bot-giat-kem-danh-rang-giay-ve-sinh-co-la-mat-hang-thiet-yeu-khong-935839.Ido> truy cap ngay 15/02/2022
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céc nhu cau cua nguoi dan bi gidi
han dé dam bao phong chéng dich
bénh. Do d6 quy dinh vé hang ho4,
dich vu thiét yéu ¢ khoan 3 Diéu 4
Luét gid 2012 chua thé xem |a can
ct dé xac dinh hang hod, dich vu
thiét yéu trong boi canh dich bénh.

Bén canh dd, khoan 1 Diéu 15
cua Luat nay ciing dua ra mot so
tiéu chi d& xac dinh hang ho4, dich
vu thiét yéu cho san xuat, doi song;
cdc tiéu chi nay bao gém:

a) Nguyén liéu, nhién liéu, vat
liéu va dich vu chinh cho séan xuat
va luu thong;

b) Hang hoda, dich vu dép (ng
nhu cau co ban cua con nguai.

Theo quy dinh trén, nhém
nguyeén liéu, nhién liéu, vat liéu va
dich vu chinh dugc xem la hang
hod va dich vu thiét yéu. Tuy nhién,
quy dinh nay lai khéng huéng dan
cach xac dinh thé nao la nguyén
liéu, nhién liéu, vat liéu va dich vu
chinh. Do d0, trong trudng hgp mét
san pham dugc tao thanh bai nhiéu
nguyén liéu thi quy dinh nay chua
c6 tiéu chi dé xac dinh nguyén liéu
nao la nguyén liéu chinh. Theo
quy dinh tai diém a khoan 1 Diéu
15 Ludt nay, mot hang hoa va dich
vu dé dugc xem la thiét yéu cén
phai dap ing dugc nhirng nhu cau
co ban cla con ngudi. Vi vay, dé
xac dinh duoc tinh thiét yéu trong
trwong hop nay, trude hét cén phai
xac dinh duogc nhu ciu co ban cda
con nguoi bao gom nhitng nhu
cau nao. Theo thap nhu cau cua
Maslow, nhu cdu co ban cua con
nguoi la nhu cdu dam bao con
ngudi co thé ton tai dugc. Cu thé,
nhu cau nay bao gém nhu cau sinh
ly va nhu cédu an toan (nhu cau an
uéng, nhu cau strc khoé, nhu cau
trd an...). DU vdy, nhém nhu cdu co

ban cla con nguoi van cd pham vi
rat rong vi chua cé cac quy dinh
phap luat diéu chinh. Hon thé nira,
dat trong boi canh dich bénh thi
nhu cau nao la nhu cau co ban cua
con nguoi cang khé duoc xem xét
hon. Do d4, viéc xac dinh chinh xac
hang hod va dich vu thiét yéu theo
khoan 1 Diéu 15 Luat Gia 2012 van
con la mot van dé bi bd ngo.

Ngoai ra, vi moi tinh thanh cé
nhitng diéu kién kinh t€, xa hoi
khac nhau nén tiéu chi dé xac dinh
tinh thiét yéu cla hang héa, dich
vu @ tirng dia phuong ciing c6 su
khac biét. Cu thé, S¢ Cong thuang
tinh Tay Ninh da thong bao vé viéc
hudng dan tam thoi céc loai hinh
san xuat, kinh doanh, dich vu va
hang hoa thiét yéu.* Cac mat hang
thiét yéu dugc kinh doanh theo van
ban hudng dan tam thoi cda tinh
Tay Ninh gom thuc phdm tuoi song,
thay san, rau, cu, gao... Ngoai ra,
tinh nay con quy dinh cac nhu yéu
pham can thiét nhu san pham diét
con trung, vé sinh ca nhan.. Con
tai thanh pho Ha Noi, khi gian cach
vao thang 4/2020, cac dich vu
trong trung tam thuong mai (siéu
thi tong hap, dich vu ngén hang,
chirng khoan...) lan dau dugc dua
vao danh muc dich vu thiét yéu sau
nhitng kién nghi tir quan Iy nganh
va nhu cau thuc té cua nguoi dan
trong doi s6ng.’

Tuy nhién, do chua c6 mot khai
niém chinh thirc vé hang hoa, dich
vu thiét yéu va moi tinh ¢d nhing
céch hiéu khac nhau nén trong qué
trinh trién khai va thuc thi quy dinh
van con c¢d nhitng han ché nhat
dinh. Cu thé, trong dot dich vira
qua do quy dinh vé hang ho4, dich
vu thiét yéu con mo ho, khong cu
thé d4 khién qua trinh thuc thi va
trién khai quy dinh nay trén thuc

té con nhiéu ling tdng. Dién hinh
[a vu viéc moét céng nhan di mua
banh mi da bj tam gilr xe may va
gidy to c6 lién quan vi “banh mi
khong phai la hang thiét yéu".
Trong vu viéc nay, gilra ngudi dan
va cdn b thuc thi da cd nhitng bat
dong trong viéc xac dinh hang hoa,
dich vu thiét yéu.®

Trong bdi canh dich bénh, viéc
dam bao stc khoe, tinh mang
cta nguoi dan luén 1a muc tiéu
cao nhat. Chi khi dam bao dugc
stic khoe clia nguoi dan thi quoc
gia méi vugt qua dich bénh va 6n
dinh lai nén kinh té - xd hoi. Chinh
vi vay, nhdm tac gia cho rang viéc
ban hanh quy dinh vé hang hoa,
dich vu thiét yéu - mot quy dinh dé
kiém soat su lay lan cua dich bénh
thong qua viéc gidi han tan suat ra
ngoai cta ngudi dan - dé ap dung
trong boi canh dich bénh la thuc
su can thiét va cap bach.

2. Thuc tién va céac bat cap phat
sinh trong qua trinh ap dung quy
dinh vé hang héa, dich vu thiét yéu
trong béi canh dai dich COVID-19
0 Viét Nam

Ngay 31/3/2020, Thd tudng
Chinh pht ban hanh Chi thi s6 16/
CT-TTg yéu cau ngudi dan chi ra
ngoai trong trudng hop that su can
thiét nhu mua luvong thuc, thuc
pham, thuéc men... K& tir thoi diém
nay, Chinh pha va cac dia phuong
da c6 nhiéu Van ban hudng dan vé
viéc hang héa, dich vu nao dugc
xem |a hang hda, dich vu thiét yéu.
Dién hinh c6 thé ké dén Cong van
s6 2601/VPCP-KGVX vé viéc thuc
hién Chi thi s6 16/CT-TTg do Van
phong Chinh phd ban hanh ngay
03/4/2020 va Cong van so 2279/
UBND-VX vé dp dung céc bién phap
phong, chong dinh COVID-19 do Uy
ban nhan dan Thanh phd Ho Chi

*‘Thong béo vé viéc hudng dan tam thai céc loai hinh san xuat, kinh doanh, dich vu va hang hda thiét yéu’, S¢ Théng tin va truyén thong tinh Tay Ninh
(18/7/2021), <https://sotttt.tayninh.gov.vn/thong-tin-tuyen-truyen/thong-bao-ve-viec-huong-dan-tam-thoi-cac-loai-hinh-san-xuat kinh-doanh-dich-vu-va-

hang-hoa-thiet-yeu-1601.html> truy cép ngay 31/12/2021
5Hoai Thu, ‘Céch hiéu ‘hang hod, dich vu thiét yéu’ khi dp dung gién céch xa hoi' VnExpress (20/7/2021), <https://vnexpress.net/cach-hieu-hang-hoa-
dich-vu-thiet-yeu-khi-ap-dung-gian-cach-xa-hoi> truy cap ngay 31/10/2021
®H{tru Toan, ‘Thudng truc Tinh dy Khanh Hoa chi dao xt Iy vu “banh mi khong phai 1a hang thiét yéu”, cand.com <https://cand.com.vn/Su-kien-Binh-luan-
thoi-su/Thuong-truc-Tinh-uy-Khanh-Hoa-chi-dao-xu-ly-vu-banh-mi-khong-phai-la-hang-thiet-yeu-i620933> truy cap ngay 03/11/2021
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Minh ban hanh ngay 08/7/2021. Cu
thé, Muc 2 Cong van 2601/VPCP-
KGVX liét ké hang hoa thiét yéu
la “lwong thuc, thuc pham; dugc
pham; dién; nudc; nhién liéu..".
Trong khi Diéu 4 Cong van 2279/
UBND-VX quy dinh hang hog, dich
vu thiét yéu bao gom: lwong thuc,
thuc pham, duoc pham, xang, dau;
dién; nudc...; ngan hang, kho bac,
dich vu truc tiép lién quan dén hoat
dong ngan hang va bd trg doanh
nghiép (cong chirng, luat su, dang
kiém...).” Hai Cong van nay du
cung hudéng dan viéc ap dung céc
quy dinh vé hang hda, dich vu thiét
yéu nhung lai khéng quy dinh cu
thé vé cach thirc xac dinh hang
hda, dich vu thiét yéu. Bai I€, ca hai
Cong van chi liét ké mot sd hang
hda, dich vu nhat dinh ma khong
néu ro dinh nghia, ban chét cla
hang hoéa, dich vu thiét yéu. Diéu
nay lam thiéu di co s& cho viéc xéc
dinh tinh thiét yéu cua cac nhom
hang hda, dich vu khong thudc vao
nhoém danh muc hang ho4, dich vu
thiét yéu ma cac Cong van nay quy
dinh. Ngoai ra, céc tinh thanh khi
ap dung quy dinh nay da cé nhirng
céach hiéu khac nhau vé hang hoa,
dich vu thiét yéu & tirng dia phuong
nhu dd dé cép & phan 1.

Chinh vi thiéu co sd phép ly dé
xac dinh hang héa, dich vu thiét
yéu cung véi nhitng quy dinh khac
nhau & céac dia phuong da gay ra
nhitng khd khan cho doi séng va
sinh hoat cua nquoi dan. Theo do,
kho khan trudc mat ma nguoi dan
phai d6i mat la van dé xac dinh
tinh thiét yéu cla hang héa, dich
vu va van chuyén hang hda gitra
cac dia phuong. Lién quan dén
van dé xac dinh hang hoa thiét yéu,
cau chuyén “banh my khong phai

la hang thiét yéu” nhu da dugc dé
cép & phan 1 1a mot tinh hudng can
xem xét. Nhiéu cau hoi da dugc
dédt ra nhu banh mi c6 phai la hang
hda thiét yéu, néu banh mi khong
phai la hang hoa thiét yéu vay mat
hang nao la thiét yéu? Vu viéc nay
du da duoc giai quyét nhung van
tao ra nhirng hé qua nhat dinh nhu
gay ra kho khan trong cong tac xur
phat. Cu thé, ban dau phia co quan
thuc thi va nguoi dan bat dong
trong cach xac dinh hang ho4, dich
vu thiét yéu.

Nguyén nhan chu yéu cho van
de trén la vi khong cé quy dinh cu
thé, thdng nhat vé hang hda, dich
vu thiét yéu. Bai I&, cac hang ho3,
dich vu ma tru6c day ngudi dan cé
thé tiéu thu va sir dung dé dang thi
hién tai nguai dan lai phai xac dinh
tinh thiét yéu cda nhitng hang hod,
dich vu nay. Tir 6, nguai dan phai
can nhac viéc ra ngoai dé mua
sam va st dung hang hod, dich vu
sao cho phu hop véi quy dinh cua
phép luat. Diéu nay sé lam phat
sinh tam |y e ngai khi mua sam dan
dén viéc han ché nhu cau tiéu thu
hang ho4, dich vu cua ngudi dan;
kéo theo nén kinh té bi anh hudng.
Chua ké tdi, doi séng cla nguoi
dan phan nao sé bi anh hudng do
c6 nhitng mat hang, dich vu nguoi
dan c6 nhu céu tiéu thu va str dung
nhung khong duoc Chinh phl quy
dinh la hang hod, dich vu thiét
yéu. Nhu vu viéc dién ra vao ngay
28/7/2021 1a mot vi du dién hinh,
Cong ty c6 phan Diana Unicharm
thong tin mat hang béng vé sinh
cua Cong ty nay bi luc lugng chirc
ndng tai tram kiém soat chan khi
vén chuyén dén cac diém ban [é.?2
Thong tin nay d& gay xon xao doi
v@i nguei dan vi du bang vé sinh

khong dugc st dung thudng xuyén
nhung véi nit gidi thi bang vé sinh
la mot trong nhitng vat dung thiét
yéu’. Do do, viéc mat hang bang
vé sinh bi chan vi khéng thudc
nhém hang héa thiét yéu trong thoi
dich bénh khong chi géy bat tién
trong sinh hoat ma con thé hién su
thiéu sot trong cham lo doi séng
toan dan.

Ngoai ra, vi khong cd su nhat
quan trong viéc ap dung quy dinh
vé hang hoa thiét yéu nén mot so
hang hda la mat hang thiét yéu
hodc nguyén liéu dau vao cua san
xuat gdp kho khan khi luu thong
gitra cac dia phuong. Dién hinh 13
vu viéc chuyén hang chg thudc thu
y cua mot doanh nghiép tai Thanh
pho H6 Chi Minh bi chén lai khi di
qua tram kiém soét tai mot tinh
vung Dong Nam B4 vi can bo & day
cho rang thudc thi y khong nam
trong danh muc hang hod thiét
yéu cua dia phuong."® Tuy nhién
sau khi l&i xe xuat trinh mot van
ban cta tinh Binh Duong quy dinh
thudc thd y la hang hod thiét yéu,
xe cua doanh nghiép nay da dugc
cén bd dong y cho qua chot kiém
soat." Trong vu viéc nay ngudi can
bo lic dau khong dong y cho lai xe
qua chét vi ho c6 thé da khong xéc
dinh duoc thude tha y liéu c6 thude
vao nhém hang hoa thiét yéu dugc
quy dinh & dia phuong minh hay
khong. Néu can bo tai tram kiém
sodt khong dong y véi danh muc
hang hoa thiét yéu cua tinh Binh
Duong vi danh muc nay khong thé
ap dung cho khu vuc vung Dong
Nam B9, lic nay lai xe sé khong
thé qua chot kiém soat. Co thé
thay chinh céch hi€u va t6 chirc
khac nhau cua tirng dia phuong la
nguyén nhan dan dén nhitng bat

7 Cong van 2279/UBND-VX ngay 08/7/2021 vé &p dung céc bién phap phong, chdng dich Covid-19 theo tinh than Chi thi 16/CT-TTg
8Van Anh, ‘Chj em ta hda vi bang vé sinh, ta bim “khong phai hang thiét yéu" Bdo dién ti Phu nir Viét Nam (Ha Noi, 29/7/2021), <https://phunuvietnam.
vn/chi-em-ta-hoa-vi-bang-ve-sinh-ta-bim-khong-phai-hang-thiet-yeu-20210729114851593.htm> truy cép ngay 09/01/2021

° Theo nghién ctru cla Nielsen U&A 2021, bang vé sinh 1a bién phap co ban dugc phu ni Viét Nam st dung trong chu ky kinh nguyét. S6 lugng phu ni
can stir dung mat hang nay la 30 triéu ngui va s6 miéng can st dung 1a 16 cho 1 chu ky.
19pd Lan, ‘Giai quyét bai toan xe chd sira, chd thude thi y phai quay dau vi khong phai hang héa thiét yéu', ndh.vn (25/7/2021), <https://ndh.vn/nong-
san/giai-quyet-bai-toan-xe-cho-sua-cho-thuoc-thu-y-phai-quay-dau-vi-khong-phai-hang-hoa-thiet-yeu-1296011.html> truy cap ngay 08/01/2022

1 Pd Lan, ‘Giai quyét bai toan xe chd sira, chd thudc thi y phai quay dau vi khong phai hang héa thiét yéu', ndh.vn (25/7/2021), <https://ndh.vn/nong-
san/giai-quyet-bai-toan-xe-cho-sua-cho-thuoc-thu-y-phai-quay-dau-vi-khong-phai-hang-hoa-thiet-yeu-1296011.html> truy cap ngay 08/01/2022
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cép trong viéc van chuyén hang
hoa. Viéc mot hang hoa dugc quy
dinh |a thiét yéu ¢ dia phuong nay
nhung lai khong dugc xem la thiét
yéu & dia phuong khac sé lam anh
hudng dén luu thong, san xuat va
tiéu dung. Vi khi khong thé tiép
can dugc nguon nguyén liéu dau
vao cho san xut thi viéc san xuat
cua dia phuong sé bi ngung tré, tir
d6 gay thiéu hut nguén hang cung
(rng ra thi truong.

Theo d6 cd thé thay, ngoai chi
phi van chuyén nhirng co sd cung
cap hang hoéa phai ganh chiu thém
cac khoan chi phi khac nhu chi
phi test Covid-19, gia nhién liéu
tang'.... Bai I€, khi mot dia phuong
khong cho phép xe véan chuyén
hang hod dén tir mot dia phuong
khac nhap hang vao khu virc minh
sé lam phat sinh cac chi phi ton
that cho xe vén chuyén hang hoa
d6. Mot trong s cac van dé de
thay nhat 1a nguai lai xe phai chiu
thém chi phi vé gia nhién liéu. Bdi
|&, khi khong thé qua chot kiém
soat thi cac xe budc phai quay
dau va tra hang vé noi cung cap
hodc phai tam di chuyén dén cac
bai do, noi luu kho dé cho co may
hang hoé dugc qua chot. Ngoaira,
nhirng nguoi van chuyén, dai ly ban
hang... con phai déi mat véi nguy
cd that thoat hodac mat di khoan
chi phi bd ra ban dau néu hang hoa
d6 khong thé qua chat kiém sodt.
Vi du khi xe khong thé qua chot
kiém sodt, cac don vi nhan phan
phoi nhu dai ly ban |é sé khong co
d0 ngudn hang dé cung (ng cho
nguoi dan & dia phuong do. Diéu
nay dan dén cac dai ly sé ton thoi
gian dé cho nguon hang ciing nhu

mat di chi phi co hoi do khong thu
dugc lgi nhuan vi khong c6 hang
hod dé kip phan phéi. Chinh vi khan
hiém hang hoa dan dén gia thanh
ctia nhitng san pham nay ciing dot
ngot tdng cao lam anh hudng dén
doi song tiéu dung cua nguoi dan.

Nhén thdy dugc nhirng bat cap
nay, vao ngay 27/7/2021, B4 Cong
Thuong da ban hanh Cong van
4481/BCT-TTTN vé hang hda, dich
vu thiét yéu ap dung trén pham vi
ca nudc, dé nghi SG Cong Thuong
cac dia phuong ra soat, tham muu
cho Uy ban nhén dén cap tinh, cho
phép luu thong khi thye hién gian
céch theo Chi thi 16/CT-TTg d6i véi
mot sd nhom mat hang thiét yéu
nhu sau:

+ Nhom thuc pham;™

+ Nhoém hang nguyén vat liéu
phuc vu san xuat (bao gom céc
mét hang nhu sat, thép, phan bon,
thudc bao vé thuc vat, thic &n
chan nuéi...);

+ Nhom nhién liéu, néng lugng
(nhu xdng dau, khi dau mod hoda
Iong, than...); va

+ Cac mat hang khac theo nhu
ciu phuc vu san xuat, sinh hoat
cua dia phuong.

Chiéu cung ngay, Bo Cong
Thuong dé xuat Chinh pha ban
hanh Danh muc hang héa “cam luu
thong” thay vi quy dinh Danh muc
“hang hda thiét yéu" dé xét nhitng
truong hop dugc phép luu théng
trong bdi canh dich COVID-19 dién
bién phtrc tap. Theo d6, cac co sd
kinh doanh, doanh nghiép chi can
tham chiéu theo danh muc hang
héa cdm luu thong - von la danh

muc 19 hang héa, dich vu cdm
hodc han ché luu thong theo quy
dinh cua phap luét - dugc ban hanh
tlr thang 5/2014 trén co s hudng
dan tir Nghi dinh s6 59/2006/Nb-
CP™ (trir nhitng hang hda dugc
Thi tudng Chinh pha cho phép).
Dé xuat nay cua Bo Cong thuong
nham dé cac doanh nghiép, co s&
kinh doanh dé dang hon trong viéc
nhan biét cac hang hda, dich vu
nao sé dugc cép “thé xanh” phuc
vu cho viéc luu thong trén dia ban,
dia phuong hoac tr dia phuong
nay sang dia phuong khac.™ Chinh
phu da thong qua dé xuat nay cla
B6 Cong Thuong.

Tuy nhién, theo 6ng Tran Duy
Dong - Vu truéng Vu Thi Truong
trong nuéc (B6 Cong Thuong) -
danh muc hang héa cam chi dugc
ap dung & khia canh luu thong
van chuyén. “Theo tinh than chi
dao cua Pho Thu tudng Lé Van
Thanh, bay gio van dé van chuyén
lru thong la tat ca hang hoa (trir
hang hoa cam) thi déu dugc luu
thong hét. Hién Chinh pht ciing da
bo khéi niém hang hoa thiét yéu.
Con & khia canh san xuét, hiéu
thé nao |a san xuat hang hod thiét
yéu, hién gio van chua ¢ van ban
hudng dan chinh thirc”, ong Dong
cho hiét. Nhu vay, viéc khong dé
cép danh muc “hang hod thiét yéu”
chi ap dung trong linh vuc vén
chuyén hang hda chir khong nham
ap dung trong linh vuc kinh doanh,
budn ban.™

C6 thé thay, du B Cong thuong
da nhanh choéng tim phuong phap
giai quyét cac bat cap phat sinh
tlr van dé kho xéac dinh hang hoa,
dich vu thiét yéu nhung viéc Bo

12 Xuan Nhan, ‘TPHCM: Gia van chuyén ting qua cao, gid hang hoa ting theo', Céng an Thanh phé H6 Chi Minh (16/9/2021), <https://congan.com.vn/
giao-thong-24h/gia-van-chuyen-tang-qua-cao-gia-hang-hoa-tang-theo_120142.html> truy cap ngay 31/12/2021

13 Bao gom cdc mat hang theo danh muc tai Phu luc II, phu luc Ill, va muc 3, 4, 5, 6, 7, 8 Phu luc IV ban hanh keém theo Nghj dinh s6 15/2018/ND-CP ngay
02 thdng 02 ndm 2018 cua Chinh phi hudng dan mét s6 diéu cua Ludt An toan thuc pham
4 Nghi dinh s6 59/2006/ND-CP cua Chinh pht ban hanh ngay 12 thdng 06 nam 2006 quy dinh chi tiét ludt thuong mai vé hang hda, dich vu cdm kinh
doanh, han ché kinh doanh va kinh doanh c6 diéu kién
15'Bo Cong Thuong dé xuat Chinh phi ban hanh Danh muc hang héa “cdm luu théng” thay vi quy dinh Danh muc “hang héa thiét yéu', Céng théng tin
dién ti BG Cong Thuong, <https:/moit.gov.vn/tin-tuc/hoat-dong/bo-cong-thuong-de-xuat-chinh-phu-ban-hanh-danh-muc-hang-hoa-.html> truy cép ngay

31/12/2021

16 Cudng Ngd, ‘Vu Thi trrong: “Chinh ph ciing d bo khai niém hang hod thiét yéu™ Bdo Lao ddng (TP HO Chi Minh, 27/8/2021) <https://lacdong.vn/

kinh-te/vu-thi-truong-chinh-phu-cung-da-bo-khai-niem-hang-hoa-thiet-yeu> truy cap ngay 03/11/2021
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Cong thuong chi ban hanh danh
muc hang héa cam trong linh vuc
lru thong ma khong diéu chinh céc
hang hda, dich vu thiét yéu trong
cac linh vuc con lai da tac dong
dén hoat dong san xuat va phéan
phoi hang hda cla doanh nghiép.
Cu thé, Sau khi B Cong Thuong
ban hanh danh muc hang héa
cam trong linh vuc lvu thong, cac
doanh nghiép da cé thé tiép xuc
vGi ngudn nguyén liéu dung dé san
xudt. Tuy nhién vi chua c6 hudng
dan chinh thic cho hang héa thiét
yéu trong linh vure san xuat dan dén
doanh nghiép khdng biét hang hoa
nao dugc phép san xuat va cung
(rng ra thi truong. Vi du, d6i véi co
s@ san xudt d6 an dong gdi sé can
c6 bao bi dé hoan thién khau dong
g6i san pham, song doanh nghiép
cung cap bao bi lai gap vurdng mac
trong viéc san xuat vi khong biét
bao bi ctia ho cd dugc xem la hang
hoa thiét yéu dé san xuat trong boi
canh dich bénh hay khong. Chua
ké dén, néu nguoi dai dién cla co
sO san xudt do an dong goi dén
dia diém giao hang dé& nhan bao
bi theo thoa thuan cta céc bén
thi liéu hanh vi nay cé dugc chap
nhan 13 “ra ngoai dé€ mua hang héa
thiét yéu” theo quy dinh hay khong.
Tom lai, viéc chua cd quy dinh vé
hang hoa thiét yéu trong linh vuc
san xuat da lam cho hoat dong san
xuat cua doanh nghiép gap nhiéu
kho khan, dan dén nén kinh té noi
chung ciing gap anh hudng xau.

3. Thuc tien viéc ap dung quy
dinh vé hang héa, dich vu thiét
yéu o cac nudc khac trén thé gidi

3.1. Phdp

Quy dinh ban ddu cta Phap cam
ban tat ca cac mat hang “khong
thiét yéu" nhung sau dé Phap da
bd quy dinh nay va liét ké céc hang

hda thiét yéu cd thé mua ban truc
tiép tai siéu thi va cac ctra hang
nho. Theo d6, da co su thay doi vé
chinh sach cta Chinh phu Phap.
Ban dau, chinh sach cdm ban tat ca
cac mat hang “khong thiét yéu” cé
thé dugc hiéu la nguoi dan co thé
mua bat ky hang hda nao, mién né
khong thudc danh sach hang hda
“khéng thiét yéu” ma Chinh phu
dua ra. Chinh sach nay chu yéu tac
dong dén céc ctra hang nhd vi céc
ctra hang nho da phan chi ban mot
mat hang duy nhat, khi mat hang
d6 dugc xem la mat hang “khéng
thiét yéu” thi ctra hang nay bi budc
phai dong clra. Nhung céc siéu
thi, ctra hang Ién lai kinh doanh
nhiéu mdt hang nén ngay ca khi
c6 mat hang “khong thiét yéu” thi
céc dia diém nay van c6 thé kinh
doanh. Do dé, du ngusi dan khong
thé dén céc ctra hang nho dé mua
hang hda khong thiét yéu nhung
van c¢é thé mua duge hang hda do
tai cdc siéu thi, ctra hang Ién dan
dén anh hudng tiéu cuc cho céc
ctra hang nho. Vi vay, Chinh phu
Phap d& diéu chinh chinh séach vai
quy dinh liét ké céc hang hoa thiét
yéu cd thé mua ban tryc tiép tai
cdc siéu thi, ctra hang nho."” Theo
do, nguoi dan Phap chi dugc mua
ban nhirng mat hang ma Chinh ph
da quy dinh. Chinh phu Phap ciing
giai thich nguoi ban chi dugc phép
bén nhitng hang hoa thiét yéu, luc
lrong canh sat sé khong dugc tich
thu nhitng mat hang “khong thiét
yéu” clia ngudi mua.' C6 thé thay
Phap d& wu tién bao vé ngudi mua
vi néu khong ¢6 ngu i cung cap thi
nguoi mua khong thé mua duge
nhitng mat hang “khong thiét yéu".
Xét vé mirc do 16i, nguoi bén Ia
bén cd 16i nhiéu hon khi cung cap
nhitng mat hang khong thiét yéu
du ho phan nao nhén thic duoc

nhirng mat hang nay khéng dugc
phép ban. Diéu nay la vi ngudi ban
la mat trong nhirng ddi twong dau
tién chiu s tac dong cta chinh
sach nén ho phai cap nhat céc
quy dinh ma Chinh phua ban hanh
dé biét nhitng hang hoa nao duoc
phép ban cho ngui mua.

Tuy nhién quy dinh cua Phap
c6 thé lam phat sinh trudng hop
nguoi mua lgi dung viéc luc luong
canh sat khong tich thu hang hoa
khong thiét yéu ma ho da mua dé
tu do mua sdm hang hoa. Nhung
nguoi mua van 1a bén yéu thé hon
do khong phai nguoi mua nao
cling c6 thé nhan thirc dugc hang
hoa ma ho mua sam thudc vao
nhém hang hoa “khong thiét yéu”
ma Chinh phu khong cho phép
mua ban. Quy dinh nay cling c6
nhitng han ché nhat dinh nhu viéc
hang hda thiét yéu chi ap dung
cho ngudi ban ma khéng ap dung
cho cédc don vi san xuat. Vi nguoi
ban ciing chi Ia bén trung gian tiép
nhan hang héa tir bén san xuat. Do
d6, quy dinh vé hang hda thiét yéu
nén duoc ap dung & ca phia nguoi
bédn va bén san xuat. Quy dinh trén
cta Phap phan nao c6 thé xem xét
ap dung vao vu viéc “banh mi” xay
ra ¢ tinh Khanh Hoa vira qua. Tam
gac lai cau chuyén banh mi c6 phai
la hang hoa thiét yéu hay khong, &
mat khia canh khac can phai thay
rang viéc xt phat ngugi mua banh
mi la chua hop Iy vi nguoi ban la
bén cung cap mat hang nay cho
nguoi mua.

3.2. Canada

Theo Chinh pht Canada, céc
tiéu chi dé xac dinh hang ho4, dich
vu thiét yéu phai dua trén céc yéu
t0 sau: bao toan tinh mang, suc
khoé cho nguoi dan va cac hoat
dong co ban cua xa hoi.™ Cac dich

7 Décret n° 2020-1331 du 2 novembre 2020 (modifiant, le décret n° 2020-1310 du 29 octobre 2020) prescrivant les mesures générales nécessaires pour
faire face a I'épidémie de covid-19 dans le cadre de I'état d’urgence sanitaire
'8 ‘French PM announces ban on sale of ‘non-essential’ items in supermarkets’, France24 (01/11/2020) <https://www.france24.com/en/france/20201101-
french-pm-announces-ban-on-sale-of-non-essential-items-in-supermarkets-from-tuesday> truy cap ngay 09/11/2021

19 “Guidance on Essential Services and Functions in Canada During the COVID-19 Pandemic”, Public Safety Canada (14/10/2021), <https://www.

publicsafety.gc.ca/cnt/ntnl-scrt/crtcl-nfrstretr/esf-sfe-en.aspx> truy cép ngay 09/11/2021
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vu thiét yéu bao gom viéc lam,
cham séc strc khoe, gido duc va
céc dich vu xa h6i.2? C6 thé thay,
dé duoc xem 13 hang hod, dich vu
thiét yéu thi cac mat hang, dich vu
phai dam bao duoc céac tiéu chi
ma Chinh phu Canada d& quy dinh.
Dé thay rang, yéu to vé tinh mang,
strc khoé va hoat dong co ban cua
xd hoi co moi quan hé chat ché vai
quy dinh vé hang ho4, dich vu thiét
yéu. Theo d6, 03 yéu to trén déu
tap trung hudng dén viéc bao dam
su an toan vé tinh mang, surc khoé
cho ngudi dan song song véi viéc
duy tri mot s6 hoat dong co ban va
can thiét dé on dinh trat tu xa hoi
va phat trién kinh té. Xét thay, viéc
ra soat tinh twong thich va phu hgp
cua cac nhém hang hod, dich vu
vGi 03 yéu to trude khi dugc thong
qua la hang hoa, dich vu thiét yéu
dad cho thay dugc tinh chat ché
cta quy dinh hang hod, dich vu
thiét yéu trong bai canh dich bénh
¢ Canada.

& mot géc do6 khac, mac du Viét
Nam khong dua ra nhirng tiéu chi
cu thé dé xac dinh tinh thiét yéu
cua hang hod, dich vu trong boi
canh dich bénh cling nhu chua
c6 khai niém cho hang hog, dich
vu thiét yéu trong giai doan nay.
Song théng qua nhitng mat hang,
dich vu thiét yéu dugc Chinh phu
liét ké trong cac van ban hudng
dan da cho thay nudc ta du khong
quy dinh rd cdc tiéu chi xac dinh
tinh thiét yéu nhung ciling hudng
dén cac tiéu chi co ban tuong tu
véi Canada nhu nhu cau stic khoe

(lwvong thuc, thuc pham?'); tinh
mang (duwoc pham, dich vu kham
chita bénh?®); nhu cau vé kinh
doanh, lao dong va san xuat (thudc
trr sau, phan bon%, dich vu ngan
hang, cong ching?...).

Méc du Chinh phtu Canada da
dua ra cdc tiéu chi dé giip nguoi
dan va co quan thuc thi ¢ thé xéc
dinh dugc mat hang, dich vu nao
la thiét yéu. Tuy nhién, trong giai
doan gian cach xa hoi quy dinh
vé hang hoa, dich vu thiét yéu van
phat sinh bat cdp nhat dinh. Nhu
viéc dung cu hoc tap va do chai
cho tré em khong thudc vao danh
muc hang héa dugc phép ban tai
Canada hay néi cach khac nhitng
mat hang trén khong dugc Chinh
pht quy dinh la mat hang thiét yéu.
Diéu nay dan dén cac gia dinh cd
tré em bi tu ky da khiéu nai vdi
Chinh quyén vi cho rang néu khong
c6 nhirng mat hang nay thi rat kho
dé con ho gitt dugc binh tinh. Méc
du bj khiéu nai nhung Chinh quyén
Toronto van chua dua ra céch giai
quyét. Viéc Chinh phd chua co
phan hoi trude nhirng khi€u nai
da phan nao cho thdy su cham
tré, thiéu linh hoat trong khéu giai
quyét van deé. Tlr vu viéc trén, xét
thay Viét Nam nén tang cudng tiép
nhén céc gop y cua nguoi dan doi
véi danh muc hang hda, dich vu
thiét yéu ciling nhu can dé ra giai
phap khac phuc va phan hoi céc
khi€u nai sém nhat c6 thé. Bén
canh d6, khi ban hanh danh muc
hang héa, dich vu thiét yéu Chinh
pht nén xem xét dén nhu cau cua

cac nhém ngudi cé thé trang déc
biét: nguoi bi bénh tu ky, nguoi bi
khuyét tat...

3.3. Philippines

Thang 4/2020, Philippines da
ban hanh Hudng dan da tang
(Omnibus Guidelines). Theo do,
hang hda va dich vu thiét yéu “bao
gom céc hang hda, dich vu cham
sdc strc khoe va xd hoi dam bao an
toan va phuc lgi cta ca nhan, tiéu
biéu nhung khéng gidi han thuc
pham, nudc, duoc pham, dung cu
y t&, dich vu cong, nang luong, va
céc loai khac dugc quy dinh bdi
IATF" 2

T thuc tién dp dung quy dinh
vé hang hod, dich vu thiét yéu
G Philippines dd dat ra van dé
vé viéc cum tr “bao gébm nhung
khdng gidi han” can phai dugc hiéu
nhu thé nao va lam sao dé tranh
duoc nhirng ri ro trong qua trinh
ap dung cum tlr nay. C6 thé thay,
cum tir “bao gém nhung khong
giGi han" sé giup nguoi dan va cac
co quan chirc nang cé hudng tiép
cén va ly giai rong hon trong viéc
xac dinh tinh thiét yéu cua mot
mat hang, dich vu. Tuy nhién, néu
cum tlr nay khong dugc Chinh phu
hudng dan, giai thich cu thé thi
sé dan dén qua trinh dp dung va
trién khai gdp nhiéu bat cap. Dién
hinh |a viéc ngudi dan khong thé
xac dinh hang hoéa, dich vu nao sé
thudc vao doi twong cum tir “bao
goém nhung khong giéi han” huéng
t6i. Chinh vi vdy, nhom tac gia
cho rang néu str dung dung cum

2 “Guidance on Essential Services and Functions in Canada During the COVID-19 Pandemic”, Public Safety Canada (14/10/2021), <https://www.
publicsafety.gc.ca/cnt/ntnl-scrt/crtcl-nfrstretr/esf-sfe-en.aspx> truy cap ngay 09/11/2021

2 Lirong thue, thuc pham dugce quy dinh 13 hang hod thiét yéu trong Cong van 4481/BCT-TTTN vé hang héa, dich vu thiét yéu do B Cong Thuong ban
hanh vao ngay 27/7/2021. Luong thuc, thuc phdm dép (ng tiéu chi vé sic khoé vi day 1a nhitng mit hang cung cap dinh dudng va duy tri sy séng cho

con nguoi.

22 Dygc pham, dich vu kham chira bénh dugc quy dinh 1a hang hod thiét, dich vu thiét yéu trong Chi thi s 16/CT-TTg vé thuc hién cac bién phap cap
béch phong, chdng dich COVID-19 ngay 31/3/2020. Dugc pham, dich vu kham chira bénh dép (ng tiéu chi vé tinh mang vi hang hod, dich vu nay cé y
nghfa diéu tri, cai thién tinh trang strc khde, han ché vé thuong vong va bénh tat cho nguoi dan
2 Thudc trlr sau, phan bon dugc quy dinh 4 hang hod thiét yéu trong Thong béo vé viéc hudng dan tam thai cac loai hinh san xudt, kinh doanh, dich vu
va hang hda thiét yéu cua tinh Tay Ninh ngay 18/7/2021. Thudc trlr sdu, phan bon dép (ng tiéu chi vé kinh doanh, lao dong va san xuat vi nhitng mat
hang nay c6 vai trd quan trong trong viéc san xuat nong nghiép.
2 Dich vu ngan hang, cong ching dugc quy dinh 1a dich vu thiét yéu trong Cong véan s6 2279/UBND-VX vé dp dung cac bién phap phong, chdng dich
COVID-19 do Uy ban nhan dan Thanh pha Ho Chi Minh ban hanh ngay 08/7/2021. Dich vu ngan hang, cong chiing dap (mg tiéu chi vé kinh doanh, lao
dong va san xuét vi nhirng dich vu nay la hoat déng co ban trong qua trinh kinh doanh.
% Tai Chuong 2 Muc 6 cla Hudng dan da tang <https:/www.officialgazette.gov.ph/2021/09/23/omnibus-guidelines-on-the-implementation-of-
community-quarantine-in-the-philippines-with-amendments-as-of-september-23-2021/> truy cap ngay 06/11/2021
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tr “bao gom nhung khong gidi
han” thi nén ¢6 céc van ban, chinh
sach cu thé hudng dan cho nguoi
dan, co quan thuc thi khi xac dinh
nhitng loai hang ho4, dich vu thudc
pham vi dugc quy dinh bdi cum
tlr nay. Du vay, viéc ban hanh céac
van ban giai thich cho cum tir “bao
goém nhung khong gidi han” ciing
nhu céc hudng dan stra sai lai
kha ton thoi gian va lam phat sinh
nhiéu chi phi. Doi véi mot quy dinh
can duogc ap dung nhanh chéng
dé kiém soat dich bénh bung phat
nhu quy dinh vé hang héa, dich vu
thiét yéu, thi viéc phai lién tuc ban
hanh cac van ban hudng dan va
stra ddi chinh sach la khong phu
hop vi sé lam giam di tinh cap thiét
cua quy dinh. Thuc té cho thay,
cac quy dinh vé hang héa, dich vu
thiét yéu & Philippines du dap (rng
viéc dam bao nhu cau cua nguoi
dan song song véi phong chéng
dich bénh nhung van bi nguai dén
Philippines chi trich vi qué trinh
thuc thi qua tiéu ton thoi gian va
chi phi.®

¢ Viét Nam, cac co quan ban
hanh khong quy dinh cum tir “bao
gém nhung khong gidi han” trong
céc van ban hudng dan ma chi tap
trung liét ké nhitng loai hang ho4,
dich vu thiét yéu ma ngudi dan
dugc phép mua ban va st dung
trong tinh hinh dich bénh.? C6
thé thdy, Viét Nam va Philippines
c6 su khac nhau trong chinh sach
thi hanh va dp dung quy dinh vé
hang hoa, dich vu thiét yéu. Cu
thé, Philippines da m& rong duogc
pham vi quy dinh vé hang ho4, dich
vu thiét yéu véi cum tr “bao gém
nhung khong gidi han” nham gilp
nguoi dan ¢ hudng tiép can rong
hon vé pham vi xac dinh hang ho4,
dich vu thiét yéu trong boi canh
dich bénh. Tuy nhién, xét thdy quy
dinh vé hang ho4, dich vu thiét yéu

la quy dinh mang tinh cap thiét
can phai dugc ap dung kip thoi dé
vlra dam bao nhu cau co ban cua
ngudi dan vira kiém sodt su lay lan
cua dich bénh. Do d6, viéc chi tap
trung ban hanh céc van ban huéng
dan dé nguoi dan va co quan chic
nang ap dung dung cum tir “bao
goém nhung khong gidi han” sé dan
dén ton kém vé mat chi phi va thoi
gian. Chinh vi vdy, nhdm tac gia
cho rang cum tir “bao gém nhung
khéng gidi han” chua that su thich
hop dé ap dung trong céc quy dinh
vé hang hod, dich vu thiét yéu &
Viét Nam.

4. Bai hoc kinh nghiém cho Viét
Nam

Dua trén kinh nghiém cla céc
nudc ciing nhu sy quan sat, danh
gid trong qua trinh nghién cuu,
nhom tac gia dé xuat mot so giai
phap nhu sau:

(i) Chinh phua nén dua ra dinh
nghia hodc giai thich cu thé vé
hang héa, dich vu thiét yéu. Dinh
nghia nay can phai dugc hiéu theo
nghfa rong dé dam bao cung tng
san xudt va dap (ng nhu cau cua
mot s6 doi tuong nhat dinh nhu
doi véi cac doi tugng la tré tu ky
can dugc trang bi sach t6 mau,
d6 choi ghép hinh... Ngoai ra, dé
c6 hang hoa thiét yéu sé can céc
nguyén liéu san xuat. Nhu vy sé
rat kho xtr ly néu quy dinh mot hang
hoa la thiét yéu nhung nguyén liéu
dé ché tao, san xuat ra hang hoa
d6 lai khong phai la thiét yéu. Do
do, danh sach quy dinh vé hang
hda, dich vu thiét yéu nén la mot
danh sach md kem theo quy dinh
rd rang vé céc yéu to xac dinh hang
hoa, dich vu thiét yéu dé lam can
ctr xem xét hang hda, dich vu cé
thudc vao hang hoa, dich vu thiét
yéu hay khong;

(i) Sau khi nghién ctru thuc tién

cuia Viét Nam va céc qudc gia khac,
nhém téc gia cho rang hang hoa,
dich vu nén dugc xem xét vé tinh
thiét yéu ctia minh dua trén yéu to
“khong thé thiéu trong linh vuc doi
song va linh vuc san xuat”. Cu thé,
“khong thé thiéu trong linh vuc doi
song” ttrc la dép (ng yéu t6 dinh
duGng va yéu t0 nhu cdu cla con
nguoi. Dac biét, yéu to nhu cau cla
con ngudi phai dugc xem xét trong
boi canh dich bénh. Vé yéu t6 con
lai, “kh6ng thé thiéu trong linh vuc
san xuat” tic la dap (ng nhu cau
lao dong va san xuat. Viéc xem xét
thé nao la “khdng thé thiéu trong
[inh vuc doi song va linh vuc san
xuat” sé phu thudc vao diéu kién
kinh t&, xd hoi cta khu vuc va nhu
cdu cua nguoi dan khu vuc dé. Vi
du, & mot dia phuong chuyén vé
san xudt nong nghiép thi phan bon
sé duoc xem la hang hoa thiét yéu
vi phan bon cung cédp chat dinh
dudng, quyét dinh ndng suét cua
cdy trong tir d6 thoa man yéu cau
“khdng thé thiéu trong san xuat”,
ciing la hang hda phan bén nhung
¢ dia phuong c6 thé manh vé du
lich thi n6 kho c6 thé xem |a hang
hoa thiét yéu. Tuong tu véi dich vu
thay, dé danh gia duoc dich vu nay
c6 thiét yéu hay khong sé can xem
xét vai tro cua vat nuoi trong san
xuat va doi séng cua dan cu khu
vuc d6. Tom lai, khong phai tat ca
céac hang hda, dich vu déu la thiét
yéu ma phai xem xét theo yéu to
“khdng thé thiéu trong linh vuc doi
song va linh vuc san xuat”. Céc
dia phuong c6 thé bd sung thém
hang hda, dich vu thiét yéu tuy vao
tinh hinh hinh thyc té ¢ dia phurong
minh nhung phai tuan theo dinh
nghia ma Chinh phi da dua ra
cling nhu céc yéu to xac dinh hang
hda, dich vu thiét yéu da noi & trén.
Danh muc hang héa, dich vu thiét
yéu bo sung sau phai gt 1én cho
Chinh pha ra soét va xac nhan lai

26 Ngé Nguyén Théo Vy, ‘Hang hoa thiét yéu trong dai dich COVID-19: gitra quy dinh va thyc thi' Tap chi Toa dn nhan déan dién tur (26/8/2021), <https://
tapchitoaan.vn/bai-viet/van-hoa/hang-hoa-thiet-yeu-trong-dai-dich-covid-19-giua-quy-dinh-va-thuc-thi> truy cap ngay 05/11/2021

77 Dya vao Cong vdn 4481/BCT-TTTN vé hang hoa, dich vy thiét yéu clia Bd Cong Thuong c6 thé thdy Cong van nay chi liét ké va phan loai hang hod thiét
yéu thanh 04 nhom (thuc pham; nguyén vat liéu phuc vu san xuat; nhém nhién liéu, nang lugng; cdc mit hang khéc theo nhu ciu phuc vu san xuat, sinh
hoat cta dia phuong) chi khdng st dung cum tir “bao gém nhung khong gidi han”.
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trude khi dp dung dé tranh viéc hi€u sai cac chinh
sach hudng dan;

(iii) Can c6 su phoi hop gitra co quan ban hanh va
co quan thuc thi dé tranh gay ra bat dong trong viéc
thuc thi chinh sach. Khi xtr phat, co quan thuc thi nén
xem xét dén trach nhiém cuta nguoi mua hang hoa, st
dung dich vu khong thiét yéu va céc chd thé khac nhu
co sd kinh doanh, san xuat nhirng mat hang, dich vu
d6 dé dam bao cong bang. Vé ban chat, céc hanh vi
san xuat, kinh doanh hang héa, dich vu khong duoc
xem |a vi pham phap luat.?® Tuy nhién, trong boi canh
dich bénh dién bién phtrc tap, nhu cau cia nguai dan
lubn phai dugc xem xét song song véi viéc phong
tranh dich. Do dd, can c6 bién phap ngan chan va ran
de céc hanh vi cé kha nang lam phat tan dich bénh
ma theo nhdm tac gia dé xuat, 1a mot khung hanh
lang phap ly quy dinh cdc mic x{r phat ddi véi hanh
vi san xuat, buon ban, tiéu thu céc hang héa, dich vu
khong thudc nhém hang héa, dich vu thiét yéu. Cac
bién phap x(r phat nay nén |a bién phép x& phat hanh
chinh nhung chi xtr phat dudi hinh thirc canh céo va
phat tién. Bai I& viéc x(r phat chi nham dé kiém soat,
han ché su lay lan cua dich bénh chir khdng nham
muc dich trirng phat nghiém khac. Dac biét, mirc phat
nay can phai dugc xem xét dua trén tinh hinh dich
bénh. Theo dé xuat cia nhdm tac gia, Chinh pht nén
dua ra mot van ban trong d6 phan loai cu thé cac dia
phuong dua trén tinh hinh dich bénh.2 M6i khu vuc sé
¢ mirc xtr phat khdc nhau, khu vuc nao c¢é dich bénh
dién bién cang phirc tap thi mic xir phat cang cao va
nguac lai. Cac dia phuong sé dua vao van ban nay dé
xem xét va xur ly cac hanh vi phat sinh trén dia ban
cua minh. Bén canh d6, doi ngii can bo thuc thi ciing
can chl dong trang bi kién thirc, k§ nang xt ly tinh
hudng dé dam bao céc quy dinh thuc thi trong thuc
tien duoc thdng nhat.

5. Md rong

Ngay 01/10/2021, ca nudc da tién vao trang thai
“binh thuong méi” véi muc tiéu hang dau la vira bao
dam cong tac phong, chdng dich COVID-19 vira day
manh san xuat, phat trién kinh t& xa hoi. Dé dat dugc
nhirng muc tiéu nay, Chinh pht c6 thé sé diéu chinh
danh muc hang héa, dich vu thiét yéu trong linh vuc
san xuat va kinh doanh. Bdi I&, du quy dinh vé hang
hda, dich vu thiét yéu giip ddy manh viéc phong,
chong dich nhung lai lam han ché viéc mua ban, san
xuat dan dén nén kinh t& cham tédng trudng. Viéc
Chinh pha dua ra danh muc hang héa cam trong luu
thong chinh la budc dédu tién trong qué trinh diéu

chinh quy dinh vé hang héa, dich vu thiét yéu. Trong
thoi gian t6i, ¢ thé Chinh phu sé can nhac ban hanh
mot danh muc hang hda, dich vu thiét yéu mg rong
hodc danh muc hang héa cdm cho linh vuc san xuat,
kinh doanh dé khac phuc bat cap caa quy dinh cii va
tai 6n dinh nén kinh t€. Tuy nhién do linh vuc san xuat,
kinh doanh ¢ nhiéu bat cap hon linh vuc lvu thong vi
lién quan dén nhu cau vui choi, giai tri, nhu céu tiéu
dung trong doi sdng. Chua ké dén, do ¢ nhiéu hang
hda kho c6 thé xem I3 thiét yéu vi khong dép (rng cac
yéu t0 vé dinh dudng, san xuat, lao dong, yéu to nhu
cdu dat trong boi canh dich bénh. Vi vay, nhom téc
gia dé xudt thay vi dua ra mot danh muc hang hoa,
dich vu cam trong kinh doanh, san xuat thi Chinh phu
nén can nhac dua ra mot danh sach md cing véi dinh
nghia r6 rang vé hang héa, dich vu thiét yéu va cac vén
ban hudng dan kem theo.

6. Tong két

Quy dinh vé hang hda, dich vu thiét yéu la mot
trong nhitng van dé dugc nguoi dan ca nudc quan
tam trong giai doan gian cach. Trong qua trinh ban
hanh va ap dung quy dinh nay da gay ra khong it bat
cép. Vi vdy, Chinh phu d3 kip thoi dua ra nhitng bién
phap, chinh sach nham khac phuc nhitng bat cép trén.
Tuy nhién ¢ thoi diém hién tai van con nhiéu van dé bi
bd ngod nhu viéc quy dinh vé hang hda, dich vu thiét
yéu phai duoc hi€u thé nao, can c6 céc stra ddi nao
dé cdc quy dinh vé hang hda, dich vu thiét yéu c6 thé
vira dam bao nhu cau cua nguoi dan vira dap rng
muc tiéu phong chdng dich bénh vira phat trién nén
kinh té... Viét Nam can phai ra soat, danh gid lai thuc
tién ap dung quy dinh trong thoi gian qua ciing nhu
hoc hai kinh nghiém tlr cac nude dé c6 thé dua ra giai
phap hoan chinh cho cédc van dé nay va tim ra cach
dam bao an sinh xa hoi, phat trién kinh té trong boi
canh dich bénh hién tai.

% Céc hang hod, dich vu dugc dé cap khong thudc vao nhém hang hda, dich vu bi Chinh phli cdm séan xuat, kinh doanh

2 Chinh pha sé du tri céc khu vue nhu khu vuc |, khu vue I1... trong dé moi khu vurc sé ¢é mirc d6 dién bién dich bénh khac nhau. Céc dia phuong sé tw
phén loai va d6i chiéu dia phuong minh thudc vao khu vuc nao dua trén mot s6 diéu kién nhat dinh da dugc Chinh phi hudng dan trong vén ban nhu:
s0 lugng ca nhiém FO, F1; dd bao phi vaccine; ty 1é ca mac mdi ¢ dia phuong/so dén/thai gian;...
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DANH MUC TAI LIEU THAM KHAO
Van ban phap luat

1.Luat Gid2012s6 11/2012/QH13 ngay 20/6/2012
(slra ddi, bo sung theo Nghi quyét s6 51/2001/QH10)

2. Nghi dinh s6 59/2006/ND-CP ngay 12/6/2006
quy dinh chi tiét luat thwong mai vé hang héa, dich vu
cam kinh doanh, han ché kinh doanh va kinh doanh
c6 diéu kién

3. Cong van s6 2601/VPCP-KGVX ngay 03/4/2020
vé viéc thuc hién Chi thi 16/CT-TTg vé phong, chdng
dich COVID-19

4. Cong van 4481/BCT-TTTN ngay 27/7/2021 vé
hang hda, dich vu thiét yéu

5. Cong van 2279/UBND-VX ngay 08/7/2021 vé ap
dung céc bién phap phong, chong dich Covid-19 theo
tinh than Chi thi 16/CT-TTg

6. Chi thi 16/CT-TTg ngay 31/3/2020 vé viéc thuc
hién céac bién phap cap bach phong chong dich
COVID-19

7. Huéng dan da tang (Omnibus Guidelines) cla
Luc luvgng dac nhiém Lién B vé Quan ly cac dich
bénh méi ndi (IATF) dugc ban hanh vao thang 4/2021
tai Philippines

8. Décret n° 2020-1331 du 2 novembre 2020
(modifiant, le décret n° 2020-1310 du 29 octobre
2020) prescrivant les mesures générales nécessaires
pour faire face a I'épidémie de covid-19 dans le cadre
de I'état d'urgence sanitaire

Tai liéu thir cap

9. Ngb Nguyén Thao Vy, ‘Hang hda thiét yéu trong
dai dich Covid-19: Gilra quy dinh va thuc thi" Tap
chi Toa an nhan dan dién tu (26/8/2021), <https:/
tapchitoaan.vn/bai-viet/van-hoa/hang-hoa-thiet-yeu-
trong-dai-dich-covid-19-giua-quy-dinh-va-thuc-thi>

10. Canh Ky, ‘Nhiéu doanh nghiép kinh doanh hang
hoa thiét yéu & Can Tho 'kéu ctu” Bdo dién tu Tién
Phong (Ha Noi, 10/7/2021), <https://tienphong.vn/
nhieu-doanh-nghiep-kinh-doanh-hang-hoa-thiet-yeu-
o-can-tho-keu-cuu>

11. Cuong Ngo, ‘Vu Thi truang: ‘Chinh pht cling da
bo khai niém hang hoa thiét yéu' Bdo Lao dong (TP H6
Chi Minh, 27/8/2021), <https://laodong.vn/kinh-te/
vu-thi-truong-chinh-phu-cung-da-bo-khai-niem-hang-
hoa-thiet-yeu>

12. Phi Hung, Cuong Khoa, ‘TP H6 Chi Minh - Hanh
trinh trg vé trang thai binh thuong méi' Bao Quan doi
nhan dan (Ha Noi, 28/9/2021), <https://www.qdnd.

27 | Practice Makes Perfect

vn/xa-hoi/cac-van-de/tp-ho-chi-minh-hanh-trinh-tro-
ve-trang-thai-binh-thuong-moi>

13. Th. La&m, ‘Luu thdng hang hoa gitra dich: Xe
chd béang vé sinh, bim ta ciing quay dau vi khong la
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Nhan xét
Giang vién: ThS. Nguyén Minh Béach Ting
1. Vé phuong phap nghién ciru

Bai viét st dung phuong phép phén tich va so sanh
luét la chu yéu va rat phu hop vdi dé tai ciing nhu mot
bai nghién ctru mang tinh cap thiét.

2. Vé hinh thire

- C6 thé thay duoc mirc d6 dau tu cua bai viét rat
hoan chinh, khéng chi trong céu chir chuong muc ma
dan ching ghi chd rat cu thé, mang dén moét bai viét
hoan chinh vé mat hinh thire cho nguoi doc.

- C4n tham khdo thém cdc tai liéu chuan nhu quy
dinh phap luat cua cdc qudc gia khéc thay vi chu yéu
ngudn thi cap.

3. Vé néi dung
- Uu diém:

+ Bai viét mang dén cho ngudi doc ndi dung hoan
chinh, truyén tai duoc y kién va nguyén vong cua nguoi
viét, cing nhu trinh bay chi tiét va hop Iy gidp nguoi
doc cd kién thirc day du vé van dé néu trong dé tai.

+ Cdc chuong muc va vi du hop ly, trinh bay ré rang,
phén tich dé hiéu, so sanh pht hop ciing dua dén cédi
nhin truc quan ding dan cho nguoi doc.

- Diém cén cai thién:
Nhu d& néu & trén, bai viét chi cé mét thiéu sét cé
thé cai thién do la can tham khao thém céc quy dinh

cu thé cua cdc quoc gia dé dem dén cdi nhin bao quat
hon.

Vi du: Luat An dé (India Law) quy dinh rat cu thé
vé “essential commodities” trong Act clng tén Es-
sential Commodities Act 1955 vdi cdc linh vuc rét chi
tiét, tham chi bao gém “defining and list of essential
commodities” va “delegation of powers” (cua Central
Government), qua dé cd thé di sdu vao phan tich kién
nghi “co quan c6 quyén va duy nhat ban hanh list of
essential commodities”.

* Luat su: Tran Minh Tuan - Luat su Céng ty Luat
Nishimura & Asahi

1. Vé phuong phap nghién ciru

Viéc str dung phuong phéap luat hoc so sanh can
duoc thé hién rd nét hon

2. Vé néi dung

- Uu diém: Bai viét rat chi tiét, dac biét la phan thuc
tién.

- Diém cén cai thién:

+ Bai viét con hoi lan man vé cdch xac dinh khai
niém hang héa - dijch vu thiét yéu;

+ Phén thuc tién ¢ cdc nude khéng ndi ré boi canh
cG phai trong dich Covid-19 hay khéng va trong béi
canh dich bénh da giam thi da co nhitng cap nhat gi;

+ Bai viét ciing khéng lam r6 van dé co ban nhat: co
quan nao cé thdm quyén xac dinh hang héa - dich vu
thiét yéu va liéu cé can maét quy trinh/cdch thic xdc
dinh;

+ Cdc kién nghj van con chung chung. Bai viét ciing
chua lam r6 gid tri cua dé tai trong béi canh dich bénh
Covid-19 da khong con & tinh trang nghiém trong nhu
trudce day.
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Kinh da trong

BOI THUONG THIET HAI AN DINH TRUGC

TRONG PHAP LUAT ANH VA PHAT VI PHAM HOP DONG TRONG
PHAP LUAT VIET NAM

Nguyén Thj Loan Anh (K20501C) & Pang Thi Kim Chéu (K20501),
Sinh vién truong Dai hoc Kinh té - Luat, PHQG Tp.HCM

Qud trinh hop tdc, phat trién kinh té€ ngay cang ma réng, nhiing rdi ro tir ky két hop déng nhu phé vé théa
thuén, vi pham diéu khoan ciing xay ra thudong xuyén hon. Vi vay, viéc dat ra bién phap khac phuc héu qua trong
hop déng nham xu ly vi pham va phan bé rdi ro ciing duoc cdc bén giao dich coi trong. Trudc tinh hinh dd, boi
thuong thiét hai an dinh trude dan xudt hién trong cdc giao dich Viét Nam, thé hién r vai tro quan trong trong
viéc dam bao thuc hién hop déng va bao vé loi ich cdc bén, déc biét la bén bi vi pham. Tuy nhién, viéc ap dung
diéu khoan boi thuong thiét hai an dinh trude gap rao can khi diéu khoan nay chua cé su phén biét ré rang véi
diéu khoan phat vi pham hop déng theo phap luat Viét Nam hién hanh. Vi vdy, trong pham vi bai viét, nhém tac
gia nghién ctru va so sanh cdc quy dinh vé boi thuong thiét hai dn dinh trudc theo phap ludt Anh Quéc va phat
vi pham trong phdp luat hop déng Viét Nam, tir d6 dénh gid, lién hé thuc tién dp dung va dua ra mét s6 dé xuat
lién quan dén quy dinh vé diéu khoan boi thudng thiét hai an dinh trudc.

Tir khéa: boi thuong thiét hai an dinh trudc, phat vi pham.

Due to the growing development of cooperation, breaking terms and conditions risks frequently. Therefore,
the parties conduct agreements about the remedy of consequence to deal with the breach of contract and risk
allocation, which is important in the commercial transactions. Under the circumstances, liquidated damages
gradually appeared in Vietnamese transactions, demonstrating the important role of this remedy in performance
bonds and the parties’ benefits, especially to the defaulting party. However, liquidated damages have difficulty
in being applied as this provision has encountered barriers when it has not been clearly distinguished from the
penalty clause for breach of contract under Vietnamese law. Hence, within the scope of the essay, the authors
will research and compare liquidated damages in British law and the penalty for violation in Vietnamese law,
simultaneously the authors will evaluate the system of practice and make some proposals related to liquidated
damages provision under Vietnamese law.

Keywords: Liquidated damages, penalty clause.

1. Khai quat vé phat vi pham
hgp dong va boi thuong thiét hai
an dinh trudc

1.1. Phat vi pham hop dong

“Penalty clause™ Phat vi pham
hop dong la mot trong nhitng hinh
thire trach nhiém hop dong phd
bién & cac nudc theo hé thdng
phap luat Chau Au Luc Dia' va
dugc xem la mot trong nhiing
bién phap khac phuc ma bén cé

quyén c6 thé st dung. Bdi I§, trén
thuc té, khong hiém cac truong
hop hop dong giao két hop phap
khong duogc thuc hién day du.
Ngoai ra, phat vi pham con la cong
cu phap ly linh hoat va hitu hiéu
dé bén bj thiét hai dau tranh cho
viéc thi hanh dlng va day da nghia
vu hop dong, 1a cong cu cd thé sur
dung ngay tirc khac khi c6 hanh vi
vi pham hgp dong ma khong cén

dai co thiét hai xay ra.? Can ct tai
Diéu 1229 cha Bg luat Dan su (sau
day dugc viét tat la “BLDS") Phap
quy dinh “diéu khoan vi pham la su
dén bu cdc thiét hai do viéc khong
thuc hién nghia vu chinh gay ra cho
nguoi ¢6 quyén™, BLDS Dirc “Phat
vi pham la bén cé quyén loi bi vi
pham yéu cau bén vi pham tra mot
khoan tién nhat dinh do vi pham
hop déng néu trong hop déng cé

' Hé thong phap luat Chau Au Luc Dia, 1a hé thong phap luat I6n nhat thé giéi ma nén tang 13 luat La M4 cd dai. Hé thong phap luat Chau Au luc dia
con duoc goi bang nhitng tén khac nhu hé thong phép luat Continental, hé thong phép luat Chau Au Luc Dia, hé théng phap luat Phép - Bic, hé thong
dan luat La Ma - Dirc, hé thang Civil Law,... Hé théng nay bao gom phap luét ciia phan I6n cac nuéc Chau Au Luc Dia ma dién hinh 13 Phép, D, ltalia,..
20.S.loffe: Luat Trdi vu, NXB. Phdp ly, Matxcova, 1975, p.160, 163

% “This Article gives an intentionally broad definition of agreements to pay a specified sum in case of non-performance, whether such agreements be
intended to facilitate the recovery of damages (liquidated damages according to the common law) or to operate as a deterrent against non-performance
(penalty clauses proper), or both.”
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thoa thudn hodc phap luat co quy
dinh™. Nhu vay, tir nhitng co sd
phap ly trén, c thé thay phat vi
pham la mdt hinh thirc trach nhiém
vat chat duoc dp dung ddi véi bén
vi pham, theo dé bén bi vi pham
yéu cdu bén vi pham tra mot khoan
tién phat do vi pham hgp dong néu
trong hop dong cd thoa thuén, trir
céc truong hop duoc mién trach
nhiém theo quy dinh cua phap luat.

Qua nhitng can ctr va lap luan
@ trén, nhin chung diéu khoan phat
vi pham c6 cac ddc diém sau day:

Thir nhat, phat vi pham la mot
diéu khoan trong hogp déng do céc
bén thoa thuan tai thoi diém ky két.

Thit hai, phat vi pham phat sinh
khi c6 hanh vi vi pham hgp dong.

Thir ba, phat vi pham hop dong
la ché tai mang tinh chat tai san.

Thir tu, diéu khoan phat vi pham
sé duoc ap dung truc tiép doi vai
bén c6 hanh vi vi pham trong quan
hé hop dong.

1.2. Boi thuong thiét hai an
dinh trudc

“Liquidated damages” - boi
thuong thiét hai (sau day dugc
viét tat la “BTTH") an dinh trudc la

mot thuat ngit trong hé thdng phéap
luat Anh - My, dé céap vé hinh thic
phat chl yéu dai véi céc chl thé
¢6 hanh vi vi pham hgp dong. Theo
dd, cac thdm phan My da nhin
nhan rang “Thiét hai do hanh vi vi
pham cua mét bén trong hop déng
c6 thé duoc an dinh trude trong
hop déng nhung chi nhitng khoan
hop Iy vdi thiét hai cé thé du doan
duoc hodc thiét hai thuc té do hanh
vi vi pham gay ra va co su kho khan
trong viéc ching minh t6n that. Mot
diéu khoan quy dinh mét khoan tién
BTTH &n dinh trudée I6n mét cach
khéng hop ly sé khéng duoc thi
hanh theo nguyén tac co ban cua
phap luat do la phat vi pham.™ Céc
thdm phan Anh ciing c6 nhan dinh
twong tu, tuy nhién khong yéu cau
thiét hai do hanh vi vi pham cua
mot bén trong hop dong phu hop
thiét hai do hanh vi vi pham géy ra
ma chi yéu cau la thiét hai c6 thé
du doan dugc. Trén thuc té, diéu
khoan BTTH an dinh trudc thuong
xuat hién trong cac hop dong xay
dung, hop dong gia cong,...* Cu
thé, tai Diéu 8.7 trong hop dong
FIDIC? ghi nhan diéu khoan BTTH
an dinh trudc cho truong hop nha
thau cham tré tién do xay dung
cong trinh.® Tai Viét Nam, chua cé
tai liéu chinh thire dich thuat ngit

“Liquidated damages” sang tiéng
Viét, ciing chua cé quy dinh phap
luat vé hinh thic trach nhiém do
vi pham nghia vu hop dong. Tuy
nhién, hinh thirc nay van cho phép
cdéc bén tu thoa thuan.® Trong céc
nghién ctu, “Liquidated damages”
duagc dich thanh “BTTH udc tinh™®,
“tién BTTH du kién™, “BTTH &n
dinh™?,... thé hién day la khoan
BTTH do cac bén thoa thuan trudc.
Con theo Black's Law Dictionary,
“Liquidated” 1a mot khoan tién da
dugc xac dinh trude bang thoa
thuan™ va “Damages” la khoan
tien do mot bén yéu cau thanh
toan, mot khoan tién boi thuong
cho céc t6n that hodc khoan tién
ma bén bj vi pham cd quyén nhan
duoc tir bén vi pham dé boi thuong
cho hanh vi vi pham.™ Nhu vay, c6
thé hiéu BTTH an dinh truée 1a mot
khoan tién trong hgp dong, duoc
dugc xem nhu su du liéu hop ly vé
thiét hai thuc té sé dugc mot bén
thu h6i néu bén con lai vi pham.
NEéu cac bén trong hop déng thoa
thuan mot cach hogp Iy vé thiét hai
an dinh trude thi day la mot bién
phap BTTH do hanh vi vi pham gay
ra, bat ké khoan tién thoa thuan
d6 cao hon hay thap hon thiét hai
thuc té.’

* Diéu 339 BO luat Dan sy Lién bang Dirc, Ban dich tiéng Anh bdi Bo Tu phap Lién bang Dic <https://www.fd.ulisboa.pt/wp-content/uploads/2014/12/
Codigo-Civil-Alemao-BGB-German-Civil-Code-BGB-english-version.pdf>

5 Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or
actual loss caused by the brech and the difficulties of proof or loss. A term fixing unreasonably large liquidated damages is unenforceable on grounds

of public public policy as a penalty
® Ashurst LLP, ‘Liquidated damages’ p. 2

7 FIDIC la tén viét tat dugc dich nguyén thiy tir tiéng Phdp cta cum tir

,

Fédération Internationale des Ingénieurs — Conseils’. FIDIC I3 san phdm Hiép

Qudc T& Céc Ky Su Tu Van, mot t8 chirc xa hoi nghé nghiép cla tat ca cac ky su tu van trén toan thé gidi dugc thanh Iap tir ndm 1913. Sy ra doi cla
FIDIC két qua cuia qua trinh hop tac cht ché & trong nudc va qudc té cla cac ki su trong linh vuc tu van.

8“8 .7 Thiét hai do cham tré

NEu nha thau khdng tuan tha Digu khodan 8.2 [Thai han hoan thanh], thi theo Digu khoan 2.5 [Khiéu nai cda chd dau tu] nha thau phai bdi thudng cho chi
dau tr nhitng thiét hai do vi pham nay. Khodn thiét hai nay 1a téng s6 tién dugc néu trong phu luc H6 so du thau, va dugc tra hang ngay trong khoang
thoi gian gitra thoi han hoan thanh va ngay quy dinh trong Chirng nhan nghiém thu. Tuy nhién, t6ng s6 tién phai tra theo Diéu khoan nay khéng vuat qué
khoan tién BTTH t6i da do cham tré (néu c6) quy dinh trong Phu luc hd so du thau”

9Tran Thi Ngoc Ha, ‘Co s& Iy ludn va thuc tién cda viéc diéu chinh bang phép luat d6i vi bbi thuong thiét hai an dinh truéc’, (Ludn van Thac si luat, DH
Kinh t€ - Luat 2015)

10 Trwong Nhat Quang, ‘Hiéu lyc cua thoa thuan boi thudng thiét hai udce tinh', Tap chi Nghién ctru Lap phap s6 05 (429), thang 3/2021, <http://lapphap.
vn/Pages/tintuc/tinchitiet.aspx?tintucid=210741> truy cap ngay 08/10/2021

L& Thi Diém Phuang, ‘Hoan thién ché dinh phat vi pham trong phép luat hop déng thuwong mai Viét Nam', (Luan van Thac si luat, PH Luét Tp.HCM 2009)
12 & Vdn Luyén va Dao Ngoc Chuyén, ‘Boi thuong thiét hai trong hgp dong kinh doanh thwong mai cla doanh nghiép va mot so lién hé véi hoat dong
ngan hang’, Tap chi Ngdn hang s6 21/2010, truy cép ngay 08/10/2021

3 Black’s law dictionary, Deluxe ninth edition, volum 2, p.1015

4 Black’s law dictionary, Deluxe ninth edition, volum 1, p.455

'S Garner, Bryan A and Henry Campbell Black, Black’s Law Dictionary, MN:Thomson/West, 8th ed St Paul, 2004, p. 1175.

“Liquidated damages (LD) is a monetary remedy recognized under many jurisdictions. Under liquidated damages clause (LD Clause), the contracting
parties predesignate a reasonable amount of damages to be recovered by one party if the other party breaches. The fixed sum agreed is the measure of
damages for a breach, whether it exceeds or falls short of the actual damage”
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Dua trén nhitng co s& phap ly
va lap luan trén, thoa thuan BTTH
an dinh trude c6 céc dic diém sau
day:

Thi nhat, BTTH &n dinh trudc |a
mot diéu khoan trong hogp dong do
céc bén thoa thuan tai thoi diém ky
két.

Thi hai, diéu khoan BTTH &n
dinh trudc dugc xem la diéu khoan
ma céc bén du liéu cho hau qua cla
hanh vi vi pham hgp d6ng gay ra.

Thi ba, diéu khoan BTTH an
dinh trudc phai la su du liéu hop ly
vé thiét hai trong twong lai do hanh
vi vi pham gdy ra. Tinh hop ly cla
thoa thuan BTTH &n dinh trudc co
thé xem xét dua vao thiét hai du
doan hay thiét hai thuc t& c6 thé
xay ra (néu cac bén tinh toan thiét
hai d6 dua theo gi tri tai thoi di€ém
ky két). Dong thoi, tinh hgp Iy cla
thoa thuan déu dugc xem xét tai
thoi diém giao két hop dong, thay
vi thoi diém vi pham xay ra."® Bai
|&, mirc BTTH cd tinh twong dai tai
moi thoi diém, tinh hop Iy cda thoa
thuén d6 c6 thé phu hop tai thoi
diém giao két hgp dong nhung lai
khong dam bao tinh hgp ly tai thoi
diém thiét hai xay ra.

Th tr, muc dich cua thoa

thuan BTTH an dinh trudc 13 dé boi
thuong cac ton that, thiét hai c6
thé xay ra do hanh vi vi pham.

2. Phat vi pham hgp dong trong
quy dinh phap luat Viet Nam

Phat vi pham hgp dong la mot
trong nhirng hién phap khac phuc
dugc ap dung khi ma mét bén
trong quan hé hogp dong thuc hién
hanh vi vi pham hop d6ng."” D6 co
thé |a nhirng hanh vi ma phap luat
quy dinh hodc nhitng hanh vi ma
cac bén da thoa thuan trong hop
dong. Theo quy dinh tai Diéu 300
Luat Thuong mai (sau day duoc
viét tat la “LTM") 2005, phat vi
pham dugc ap dung dung trong
truong hop dap (rng du céc yéu to
sau (i) hop dong phai cé hiéu luc;
(i) ¢6 hanh vi vi pham hop déng;
(iii) cdc bén cd théa thudn dp dung
phat vi pham.®

Thir nhat, cac quy dinh vé phat
vi pham la mgt phan trong noi
dung thuc hién hgp dong cling nhu
la phan bién phap khac phuc trong
LTM 2005." Diéu nay c6 nghia la
phat vi pham chi c6 gia tri khi hop
dong cd hiéu luc.?® Nguac lai, néu
hop dong vo hiéu thi thoa thuan
phat vi pham ciling khéng c6 hiéu
luc phap ly tir thoi diém ky két.

Thi hai, hanh vi vi pham hgp
dong la viec mot bén khong thuc
hién, thuc hién khong day du hodc
thuc hién khong duing nghia vu
theo thoa thuan hoac theo quy
dinh cua luat.?' Véi dinh nghia vé vi
pham hgp dong trong LTM duong
nhu d6ng nhat vdi vi pham nghia
vu tai Diéu 351(1) BLDS 2015.2
Tuy nhién, vi pham hgp dong khong
don thuan la vi pham nghia vu ma
con vi pham cac quy dinh khac
trong hgp dong va thoa thuan vé
su kién phan ba rdi ro.” Hon nira,
phat vi pham ciing dugc 4p dung
trong trudng hop vi pham nghiém
trong theo Diéu 423(2) BLDS 2015
va vi pham co ban theo Diéu 3(13),
pidu 3(12) LTM 2005, béi 16 day
déu dugc xem la quy dinh vé vi
pham nghia vu.

Thi ba, céc bén can c6 su thoa
thuan trong hop dong vé viéc bén
vi pham nghia vu phai nop mot
khoan tién cho bén bi vi pham.?
Gilra cac bén phai cd thoa thuan
phat vi pham va theo Diéu 418
BLDS 2015 thi mic phat do céac
bén thoa thuan, trir truong hop
luét lién quan c6 quy dinh khdac.?
Néu céac bén chi thoa thuén vé
phat vi pham hop déng thuong
mai ma khong thoa thuan vé viéc
vira phai chiu phat vi pham va vira

16 William S. Harwood, ‘Liquidated Damages: A Comparison of the Common Law and the Uniform Commercial Code’', Fordham Law Review (1977)
<https:/ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=2278&context=flr> truy cap ngay 19/10/2021

7Trong bai viét, nhom tac gia sir dung thuat ngir “bién phap khac phuc” thay vi “ché tai” dung dé chi phat vi pham hop dong va boi thudng thiét hai dn
dinh truéc d€ dam bao sy thdng nhét va tuong thich trong hé théng phép luét cda cac nude dugce so sanh trong bai. Bién phép khac phuc (“‘remedies”)
la thuat ngir mang tinh bao quéat céc bién phap ma cac bén thda thuan trong hgp dong véi muc dich ép dung khi céc bén vi pham thda thuan, gay thiét
hai cho bén con lai, trong d6 bao gom ca ché tai, boi thuong, yéu cau khéc...

18 Pigu 300 Luét Thuwong mai 2005: “Phat vi pham Ia viéc bén bj vi pham yéu céu bén vi pham trda mét khodn tién phat do vi pham hop déng néu trong hop
dong cd thoa thudn, trir cdc trudng hop mién trach nhiém quy dinh tai Diéu 294 cda Luat nay.”

Tham khao: Bich Phugng - Son Hai, ‘Ban vé mirc phat vi pham hgp dong’, Tap chi Toa dn (05/11/2019), <https://tinyurl.com/mrye62pm> truy cap ngay
11/5/2022

19 Digu 418(1) Bo luat Dan su 2015: “Phat vi pham la sy thoa thuan gilra cdc bén trong hop déng, theo dé bén vi pham nghia vu phai ngp mét khoan tién
cho bén bj vi pham.”

2 Piéu 401 BO luat Dan sy 2015 quy dinh vé Hiéu lyc cta hgp dong

“1. Hop dong dugc giao két hop phap cé hiéu luc tir thoi diém giao két, trir trudng hop ¢ théa thudn khéc hodc ludt lién quan c6 quy dinh khéc.

2. Tir thai diém hop déng c6 hiéu luc, cdc bén phai thuc hién quyén va nghia vu déi vdi nhau theo cam két. Hop dong chi cd thé bj sira déi hodc hdy bé
theo thoa thudn cta cdc bén hodc theo quy dinh cua phdp luat.”

21 idu 3(12) Luat Thwong mai 2005: “Vi pham hgp dong la viéc mot bén khong thuc hién, thuc hién khong day da hodc thyc hién khong ding nghia vu
theo thoa thuan gitra cac bén hodc theo quy dinh cda Luat nay.”

22 Piu 351(1) BO luat Dan su 2015: “Vi pham nghia vu la viéc bén ¢ nghia vu khéng thuc hién nghia vu ding thoi han, thuc hién khéng day di nghia vu
hodc thuc hién khéong ding ndi dung cda nghia vu.”

Tuy nhién, mdt s6 quy dinh c6 phan biét vi pham nghfa vu va vi pham hgp dong tai cac Diéu 423, 428 BLDS 2015, pham vi vi pham hgp dong duoc hiéu
Ia pham vi rong hon so véi vi pham nghia vu.

3 Trwong Nhat Quang, Phdp luat vé hgp déng - Céc van dé phap Iy co ban (NXB Dan Tri) 509

% Trwong Nhat Quang, Phdp luat vé hgp déng - Céc van dé phap Iy co ban (NXB Dan Tri) 510

25 Piéu 418(1) Bo luat Dan sy 2015 quy dinh vé thoa thuan phat vi pham

% Diéu 418 B0 luat Dan sy 2015 vé thoa thuan phat vi pham
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phai BTTH thi bén vi pham nghia
vu chi phai chiu phat vi pham.”
Khac véi quy dinh cta BLDS 2015,
LTM 2005 cho phép bén bi vi pham
c6 quyén ap dung ca hai bién phéap
phat vi pham va BTTH trong trudng
hop cac bén khong thoa thuan vé
viéc ap dung BTTH cung véi phat vi
pham.? Vé murc thoa thuén, doi véi
vi pham hop dong thuwong mai thi
thda thuan vé mic phat hop dong
khong duogc qua 8% gia tri phan gia
tri hgp dong bi vi pham.? Doi véi
hop dong xay dung, mic phat hop
dong khong vuot qua 12% gid tri
phan hop déng bi vi pham vdi véi
cong trinh xay dyng st dung von
dau tu cong, von nha nudc ngoai
dau tu cong.® Diéu nay c6 thé hiéu
la d6i vdi hgp dong xay dung khong
str dung vén dau tu cong, von nha
nudc ngoai dau tu cong thi khong
bi gi¢i mirc phat hgp dong 12% gia
tri hop dong vi pham, ma thay vao
d6 cac bén tuan thu mic phat 8%
doi vai hop dong xay dung cd tinh
chat thuong mai hay cac bén cd
thé thoa thuén phat theo quy dinh
cta BLDS.*" Qua dd, cé thé thay
rang mic phat vi pham c6 sy khéc
biét trong céc quy dinh cu thé ting
[inh vue.

Thuc té, gidi han mirc phat vi
pham la 8% gid tri hgp dong vi
pham thuong dugc ap dung thay vi
ap dung quy dinh tai BLDS vé viéc
khong ap dung gidi han muc phat
vi vi pham vao hop déng thuong
mai. Chang han nhu Quyét dinh
giam doc tham s6 15/2016/KDTM-

GDT vé hop dong cung cép dich
vu cd dién, Toa an cép so tham va
phic thdm giai quyét theo hudng
khong chap nhén yéu cau khai kién
ctia Cong ty A va chdp nhan thoa
thuan 5% gia tri hgp dong.’2 Tuy
nhién, quyét dinh gidm ddc tham
cdn clr vao Diéu 301 LTM 2005 vé
phat vi pham, mirc phat vi pham
khong dugc qué 8% gia tri phan
nghia vu hop dong bi vi pham,
nén khoan tién phat 5% gia tri hop
dong khong dugc chap nhan.®
Bén canh do, quyét dinh nay cho
rang can phai xac dinh khoi luong
viéc cong ty A chura hoan thanh dé
xac dinh gia tri hgp dong vi pham
dé xac dinh Cong ty A chiu phat la
bao nhiéu. Theo quan diém nhém
tac gia, toa an vo hiéu thoa thuan
d6 la khong pht hop, vi hudng xtr
ly trén khong giai quyét tranh chap
mat cach hiéu qua, dong thai khién
qua trinh giai quyét vu viéc cang
khé khan va sé roi go cut trong
trwong hgp cac bén khéng chirng
dugc thiét hai thuc té€ cia minh.

3. Boi thuong thiét hai an dinh
trwdc theo phap luat nudc Anh
Quac

Trong hé thong phap luat Anh -
M, ludt hop dong cd su phan biét
rd rang giira BTTH &n dinh trudc
va phat vi pham hop dong. Su
khac nhau gitra hai hinh thirc nay
xuat phét tir ban chat cua chung,
cu thé, diéu khoan BTTH &n dinh
trude duge stir dung nhu mat hinh
thirc boi thudng cho nhiing thiét
hai ma nguai vi pham hop dong da

7 Diéu 418 B0 luat Dan sy 2015 vé thoa thuan phat vi pham

% Piéu 307(2) Luat Thuwong mai 2005

gay ra trong khi diéu khoan phat vi
pham hop déng thuong dung véi
muc dich ran de nham ngén chan
su vi pham. 3

Quan niém cta nguoi Anh la ua
chudng sy ng bién phu hgp hoan
canh va coi trong kinh nghiém, do
do, hé thong phéap luat Anh - My
dugc xdy dung la hé thong phéap
lut coi trong tién |1é, cac thadm phan
trong phap luat Anh - My thong qua
qud trinh xét xt dé hinh thanh va
xay dung céc tién &, nguon luat
dé gidi quyét moi van dé phap
ly.35 Luat hgp dong cua Anh cho
phép céc bén thoa thuén BTTH an
dinh truéc ma dang ra dugc tra
khi mét bén vi pham nghia vu hgp
dong. Khoan boi thuong an dinh
trudc cac bén cling can dam bao
la mét wdc tinh hop ly “a genuine
pre-estimate™® véi cac thiét hai cé
thé xay ra do vi pham cac nghia
vu dugc ghi nhan trong hgp dong.
Tinh hop ly cta thoa thuan dugc
xem xét tai thoi diém ky két hap
dong. Pham vi dp dung hiéu luc
diéu khoan BTTH an dinh trudc
c6 su thay doi tir sau phan quyét
cua vu kién Cavendish Square v El
Makdessi®” da chirng minh thém
vai tro cta diéu khoan BTTH &n
dinh trudc trong viéc gilp chu so
hiru thuong hiéu bao vé thuong
hiéu ctia ho. Toa an Toi cao da cho
rang cac diéu khoan BTTH an dinh
trwde c6 thé duge st dung dé bao
vé lgi ich hop phap clia mot bén
vGi diéu kién hinh phat dugc thoa
thuan khong phai la qua Ién hodc

C6 & bdi tién phat hgp dong cd gidi han 1a 8% gia tri hgp dong vi pham nén viéc két hgp hai bién phap bién phap khac phuc nay dugc chap nhan. Tham
khao: Trwong Nhat Quang, Phdp luét vé hop dong - Cdc van dé phép Iy co ban (NXB Dan Tri) 539
2 Piéu 301 Luat Thuong mai 2005 quy dinh vé mdc phat vi pham

% Piéu 146 Luat Xay dung 2014 (stra ddi, bd sung bdi Diéu 1(64)(c) Luat Xay dung stra dai 2020)
31 Piéu 7(6) Nghi dinh s6 37/2015/ND-CP, nhitng ni dung chua dugc quy dinh tai Nghi dinh nay, cdc bén phai cén ctr vao céc quy dinh cta phap luat

c6 lién quan dé thuc hién

%2 Quyét dinh s6 15/2016/KDTM-GDT “V/v tranh chap hgp dong xay dung” ciia TANDTC Thanh phd Ha Noi
Nguyén don |a Cong ty C6 phan dich vu va kj thuat A (“Cong ty A"); va Bi don |a Cong ty trach nhiém hitu han H (“Cong ty H")
Ngudn: <https://congbobanan.toaan.gov.vn/2ta1057t1cvn/chi-tiet-ban-an>

% Piéu 301 Luat Thuong mai 2005

% Pinh Diép Tuyén, ‘Co s& Iy luan va thuc tién cua quy dinh bdi thudng thiét hai &n dinh trudc’, (Luan van Thac si Luat, Dai hoc Kinh té - Luat 2018)
% Tran Thi Ngoc Ha, ‘Co s Iy luén va thuc tién cda viéc diéu chinh bang phdp luét d6i vi boi thudng thiét hai an dinh trudc’, (Ludn van Thac si luat, Dai

hoc Kinh té - Luat 2015)

% Pinh Diép Tuyén, ‘Co s& Iy luan va thuc tién cua quy dinh bdi thudng thiét hai &n dinh trudc’, (Luan van Thac si Luat, Dai hoc Kinh té - Luat 2018)

%7 Cavendish Square v El Makdessi [2015] UKSC 67
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khong tuwong xdng véi nhitng gi
ma bén d6 dang cd gang bao vé.®®
Lgi ich hgp phap trong trudng hop
nay co thé bao gom thién chi, danh
tiéng thuong hiéu, thong tin bi
mat, bi mat thwong mai, long trung
thanh ctia khach hang va moi quan
hé cla nhan vién va nguoi duoc
cép phép. Ngoai ra, Toa an tdi cao
thira nhan rang khi hop dong duoc
thuong lugng gilra cac bén co sy
tu van thich hop “properly advised
parties” vé nang luc thuong lugng
can xirng ‘comparable bargaining
power” thi ¢ mot gia dinh manh
mé cho rang cac bén sé |1a tham
phan tot nhat vé nhirng gi can c6
trong hgp dong va toa an khong
nén can thiép.*® Diéu nay cang cho
thay hiéu luc cua diéu khoan BTTH
an dinh truéec duoc mo rong va
dugc dam bao théng qua tién 1é vu
viéc Cavendish. VGi nhitrng lap luan
va can ctr dugc dé cap ¢ trén, co
thé nhan thay, phap luat cda Anh
da co su cong nhan hiéu luc cua
thda thuan BTTH an dinh trudc
gilra cac bén trong hgp dong va cé
xu huéng mé rong vé diéu kién ¢
hiéu luc.

Thuc té 4p dung, diéu khoan
BTTH an dinh trude duoc sir dung
kha phd bién trong hé thdng phap
luat Anh - M§. Bdi I&, vdi su phat
trién kinh té ngay cang md rong,
nhitng rui ro tlr ky két hgp dong xay
ra thudng xuyén hon.* Diéu nay sé

dan dén viéc thoa thuan dt ra bién
phap khac phuc BTTH trong céc
hop dong nham xt ly vi pham hgp
dong va phan b rdi ro ciing duoc
cac bén giao dich coi trong hon
trude. Vi vay, viéc thira nhan hiéu
luc cta thoa thuan BTTH &n dinh
trurde gidp cac bén co thé tiét kiém
chi phi, thai gian cho qua trinh xac
dinh thiét hai thuc té, dac biét la
nhitng lgi ich hgp phép ton tai véi
dang vo hinh va kho xac dinh gia
tri boi thudng.*' Ngoai ra, BTTH an
dinh trude gidp céc bén phan bo
rai ro va dinh huéng hanh dong.
Van dé nay c6 thé duoc hiéu dua
trén ly thuyét vé chi phi giao dich
cua Ronal Coase*: chi phi giao
dich® cua cac bén tang hay giam
phu thudc vao viéc lya chon hanh
vi clia céc cha thé, diéu nay sé
anh hudng dén hiéu qua cta hop
dong.* BTTH an dinh trude dam
bao bén bi vi pham cd thé duoc boi
thuong kip thdi, nhanh chong tir
phia bén vi pham qua d6 gop phan
lam giam chi phi giao dich ctia céc
bén. Bai I€, trong mot s6 truong
hop céc quy dinh phap luat cd thé
dan dén sy gia tang mdc chi phi
giao dich, nhung ching ciing c6
thé a phuong tién dé giam chi phi
giao dich.** Do dé xét theo goc do
kinh t€ hoc, BTTH an dinh trudc la
phuong phép diéu chinh céc hanh
vi vi pham hgp déng mat cach tiét
kiém thai gian va chi phi nham day

manh hiéu qua kinh té cla giao
dich.

4. So sanh va binh luan vé ché
dinh phat vi pham hgp d6ng va boi
thuong thiét hai an dinh truée

4.1. So sanh phat vi pham hop
dong va boi thuong thiét hai an
dinh trudc

Trong Bd Nguyén Tac UNIDROIT
vé Hop Dong Thuong Mai Quéc té,
tai khoan 1 Diéu 7.4.13 da duara
mat khai niém rong vé nhiing thoa
thuan nham diéu chinh viéc phai
tra mot khoan tién cu thé da dugc
thoa thuén trong truong hop khong
thuc hién nghia vu. Cu thé 13, khi
hop dong cé mot diéu khoan quy
dinh bén khong thuc hién nghia
vu sé phai tra mot khoan tién boi
thudng nhat dinh cho bén bi thiét
hai do viéc khong thuc hién hop
dong ctia minh, bén bi thiét hai sé
c6 quyén dai vdi so tién do bat ké
thiét hai thuc té nhu thé nao. Khoan
1 Diéu 7.4.13 dugc giai thich nhu
sau: “Quy dinh trén dua ra mot
s6 quy tac duoc ap dung rong rai
trong thuong mai quéc té, theo do
cdc bén cG thé thda thudn trudc vé
khoan tién phai tra khi khéng mudn
hay khéng thé thuc hién hop déng,
thoa thuan nay duoc goi vdi cach
thire khdc nhau nhu BTTH &n dinh
trude theo phap luat Anh - My hay
khoan tién phat vi pham theo (cdc
diéu khoan vé phat vi pham) hodc

3 Nguyén van: “In Cavendish the Supreme Court held that liquidated damages clauses can be used to protect one party’s ‘legitimate interests’ provided
that the ‘penalty’ being paid is not exorbitant or out of all proportion to what the party is trying to protect.”

Tham khao: Victoria Hobbs, ‘New rules on Liquidated Damages Clauses under English Law - could they be useful in your Brand Licence Agreement?’
(BrandWrites, 5/2016), <https:/tinyurl.com/4wtak7h5> truy cap ngay 13/3/2022

3 Nguyén van: “The Supreme Court acknowledged that where a contract is negotiated between ‘properly advised parties’ of ‘comparable bargaining power’
there is a strong presumption that the parties are the best judges of what should be in the contract and the courts should not interfere.”
Tham khao: Cavendish Square v EI Makdessi [2015] UKSC 67

“0 Tran Thi Ngoc Ha, ‘Co s& Iy luén va thuc tién cua viéc diéu chinh bang phap luat ddi vdi béi thudng thiét hai an dinh trudc’, (Luén van Thac si luat, PH
Kinh té - Luat 2015)

1 Xem thém: Tham phan cta Toa &n t6i cao trong vu AMEV - UDC Finance v Austin da tirng nhan dinh rang “Diéu khoan BTTH an dinh trudc gitp tao ra
mét sur chac chan I6n bang cdch cho phép céc bén xdc dinh mét cdch ré rang hon cédc quyén va nghia vu cda cédc bén khi vi pham hodc cham dit hop déng.”
Theo The Law Reform Commission of Victoria d& xuat ban mot tai liéu thao luan trong dé cé ndi vé lgi ich cua viéc st dung diéu khoan BTTH an dinh
trude khi cong nhan gia tri cla viéc cho phép cac bén trong hgp dong thda thuan vé BTTH &n dinh trude va cho rang: “Diéu khodn vé thiét hai do cdc bén
théa thuan tao ra hiéu qua trong kinh doanh. NG giam su khdng r6 rang, loai bé chi phi t6 tung va tranh dugc nhiing khd khan trong chiing minh thiét hai”
“2 | & Nét, ‘Kinh t& Luat’, NXB Tri thirc Thanh phd H6 Chi Minh (2006)

“ Chi phi giao dich (transaction cost) Ia mgt khai niém then chét trong viéc phén tich khia canh kinh té cda luat phédp, bao gém céc chi phi thu thap
théng tin, dam phan, thi hanh, theo déi va thuc hién hgp dong. Khéi niém nay dugc kham pha dau tién bai Ronal Coase (1937) trong The Nature of the
Firm cla tap chi Economica.

“Tran Thi Ngoc Ha, ‘Co s& Iy luén va thuc tién cda viéc diéu chinh bang phép luét d6i vi boi thudng thiét hai an dinh trudc’, (Ludn van Thac si luat, Dai
hoc Kinh té - Luat 2015)

45 Gian Thi L& Na, 'Vi pham hgp dong hiéu qua duéi géc do kinh té va phap Iy', Hoi thdo quéc té cdc nha khoa hoc tré khoi kinh t€ va kinh doanh 2020
(ICYREB 2020), 15/01/2021, truy cap ngay 19/4/2022
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ca hai.”® Nhu véy, dé lam 6 duoc
hiéu luc cda thoa thuan BTTH an
dinh trudc, nhom tac gia sé dat
diéu khoan BTTH an dinh trudc
trong phép so sanh véi mét dang
thoa thuan khac dé la phat vi pham
trong hé théng phép luat Chau Au
Luc Dia (cu thé la diéu khoan phat
vi pham theo phap luat Viét Nam).

4.1.1. Diém tuong déng giira
phat vi pham va BTTH an dinh truéc

Phat vi pham hgp dong trong
phép luat Viét Nam va thoa thuan
BTTH an dinh trudc trong phép
ludt Anh cd nhiing diém tuong
dong vdi nhau, cu thé:

Thir nhat, phat vi pham hgp
dong va BTTH an dinh trudc déu
mang gia tri rang budc duya trén sy
thoa thuén cda céc bén. Cu thé dai
vGi diéu khoan phat vi pham, bén bi
vi pham chi c6 quyén yéu cau phat
vi pham néu cac bén c6 thoa thuén
phat vi pham trong hgp dong.”
Néu cac bén khong co diéu khoan
phat vi pham thi khong dugc mac
nhién ap dung, nguyén tac nay
ciing duoc ap dung tuong tu cho
hinh thitc BTTH an dinh trudc. Hai
bién phap nay dugc cac bén thoa
thuan trong giai doan dam phan
va ghi nhan trong hop dong vdi
muc dich ngan chén, han ché su vi
pham cua cac bén. Dién hinh trong
ban an s6 06/2012/KDTM-ST cua
TAND Thanh pho H6 Chi Minh ngay
19/12/2012 vé tranh chap hogp
dong xay dung gitra nguyén don
- Cong ty C6 phan Tram Anh va bi
don - Cong ty TNHH tu van dau tir

va phat trién Céng nghé mdi Tinh
Anh, cac bén khong c6 thoa thuan
vé phat vi pham trong hop déng
nhung nguyén don lai yéu cau phat
vi pham, vi vay toa an da bac yéu
cau phat vi pham ctia nguyén don
(cdn cui theo quy dinh cua LTM
2005). Con vdi bién phap BTTH an
dinh trude trong tranh chap gilra
Cong ty Cong nghé Triple Point va
Cong ty PTT & Anh thi toa an ciing
phai xem xét yéu cau ap dung thoa
thuan BTTH an dinh trudc cua
Cong ty PTT dua trén thoa thuan
tai Diéu 5.3 Hop dong chinh cla
hai bén.*® Qua d6 co thé thay, ca
hai bién phap khac phuc déu phat
sinh hiéu luc dua trén thoa thuan
cua cdc bén khi giao két hgp dong.

Thi hai, ca hai bién phap khac
phuc phat vi pham hop déng va
BTTH an dinh trudc déu cé clng
nhitng diéu kién co ban dé ap
dung: (i) cdc bén can ton tai quan
hé hgp dong, (ii) théa thudn trudc
vé gid tri khoan phat vi pham va
khoan BTTH va (iii) vi pham nghia
vu ma cdc bén da thoa thuan trong
hop déng. Hai bién phap khac phuc
duoc cac bén thoa thuan dua trén
nguyén tac co ban “tw nguyén, binh
dang, thién chi, hop téc, trung thuc
va ngay thang trong giao két hop
ddéng”. Cac bén thoa thuén tai thoi
diém giao két hgp dong, thoi diém
ma su vi pham nghfa vu cua mot
trong hai bén chua ton tai.

Thit ba, bén vi pham nghia vu
phai dua cho bén con lai trong
giao két hgp déng mot khoan tién
tuong (rng véi thoa thuan ma cac

bén da ghi nhan trong hgp dong.
Trong truong hop mot bén vi pham,
ca hai bén c6 thé thoa thuén va
chap nhan murc phat vi pham hay
BTTH an dinh trude thi hai bién
phép khac phuc duong nhu khong
c6 qua nhiéu khéc biét dai vdi hau
qua phap ly.

4.1.2. Su khdc biét giira phat vi
pham va BTTH &n dinh trudc

Ngoai nhitng diém tuong dong
dugc dé céap g trén, BTTH an dinh
trude va diéu khoan phat vi pham
c6 mot s6 diém khac biét nhu sau:

Th¢ nhat, vé su thoa thuén
trong hop dong thi phat vi pham
cho phép cac bén dugc ap dung
dua trén thoa thuén cua cac bén
trong trudng hgp mot bén vi pham,
con BTTH &n dinh trudc chi dugc
ap dung khi hanh vi vi pham hop
dong c6 gdy ra thiét hai. Theo
do, dé diéu khoan phat vi pham
c6 gia tri phap ly chi can thoa hai
diéu kién (i) cdc bén tham gia ky
két hop dong cdé théa thudn diéu
khoan phat vi pham, (ii) cé hanh
vi vi pham hop déng. Nhu vay, doi
véi diéu khoan phat vi pham khong
yéu cau vé diéu kién phat vi pham
chi dugc thuc thi khi cac bén ton
tai thiét hai do vi pham hop dong.
Hon nita, phéap luat hop dong Viét
Nam ciing khong yéu cau khoan
phat vi pham phai la mét su du
liéu hgp ly vé thiét hai trong tuong
lai do hanh vi vi pham hgp dong
cla céc bén. Hon nita, cdn ci theo
céc quy dinh vé phat vi pham trong
LTM 2005, muc dich chu yéu cla

 This Article gives an intentionally broad definition of agreement to pay a specified sum in case of non - performance, whether such agreements be
intended to facilitate the recovery of damages (liquidated damages according to the common law) or to operate as deterrent against non - performance

(penalty clause proper), or both.

47 Diéu 418 BLDS 2015 quy dinh vé thda thuan phat vi pham
“1. Phat vi pham la su théa thudn giita cdc bén trong hop déng, theo d6 bén vi pham nghia vu phdi nép mgt khoan tién cho bén bj vi pham.
2. Mirc phat vi pham do cdc bén thoa thudn, trir trudng hop ludt lién quan cd quy dinh khdc.
3. Céc bén c6 thé théa thudn vé viéc bén vi pham nghia vu chi phai chiu phat vi pham ma khéng phai boi thudng thiét hai hodc vira phai chiu phat vi pham

va vira phdi boi thuong thiét hai.

Truong hop cdc bén cd thoa thuan vé phat vi pham nhung khong théa thudn vé viéc vira phai chiu phat vi pham va vira phdi boi thuong thiét hai thi bén vi

pham nghia vu chi phai chju phat vi pham.”
Diéu 300 LTM 2005 quy dinh vé phat vi pham

“Phat vi pham la viéc bén bj vi pham yéu céu bén vi pham tra mot khoan tién phat do vi pham hop déng néu trong hgp déng cd thoa thudn, trir cdc truong
hop mién trach nhiém quy dinh tai Diéu 294 cua Ludt nay.”

“ Triple Point Technology, Inc v PTT Public Company Ltd [2021] UKSC 29
Tham khao: Johnathan Swil, James Matthews, ‘UK supreme court gives guidance on interpreting liquidated damages clauses and limitation of liability
provisionS' shearman.com (23/7/2021), <https://tinyurl.com/9vhb5sfv> truy cap ngay 12/5/2022
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bién phap khac phuc phat vi pham
hop dong la ran de, trirng phat, tac
dong vao y thirc cla céc chu thé
trong hop dong nham ngan nglra
viéc vi pham hgp dong.*® Nhu vay,
néu cac bén co thoa thuan trong
hop dong vé diéu khoan phat vi
pham thi khi cé su khéng thuc
hién hay thuc hién khong ding
nghia vu hop déng, bén c6 quyén
yéu cdu tra tién phat ngay ca khi
vi pham hgp dong ma khong gay
ra thiét hai. Tuy nhién, thoa thuan
BTTH an dinh trudc 1a mot hinh
thire trach nhiém khi mot bén vi
pham hop dong ma gay ra thiét
hai cho bén con lai, diéu nay c6
nghia la ddi véi thoa thuan BTTH
an dinh trudc chi cd gia tri phap ly
trong trwong hop ton tai thiét hai.
Piéu khoan BTTH an dinh trudc
c6 thé xem |a thda thuan cua céc
bén nham boi thuong nhitng thiét
hai xay ra trong qua trinh thuc hién
hop dong. Ngoai ra, trong truong
hop BTTH &n dinh trudc va phat
vi pham c6 sd tién déu co dinh va
duoc thda thuan tir thoi diém ky
két hgp dong. Vay lam sao phan
biét tinh trirng phat va muc dich
bu dap, khac phuc ton that cla hai
loai diéu khoan? D€ giai quyét van
deé nay ching ta xem xét tinh trirng
phat rdan de cua phat vi pham va
tinh dén bu cua diéu khoan BTTH
an dinh trudc. Phat vi pham mang
tinh chat trirng phat thi né sé dugc
ap dung ngay ca khi khong ¢ thiét
hai xay ra. Con v6i BTTH an dinh
trudc mang tinh dén bu thi BTTH
an dinh trude chi dugc dp dung khi
hanh vi vi pham hgp dong cé gay
ra thiét hai.

Thir hai, vé su hgp ly cta khoan
b6i thuong/ khoan phat vi pham
hop dong (gid tri khoan tién) ma
cac bén thoa thuén, khéc véi phap
ludt Anh - My dung yéu t6 la su
hop ly cua khoan boi thudng véi
thiét hai c6 thé du doén tai thoi
diém giao két hop dong, trong khi
dé6 diéu khoan phat vi pham hop
dong cua Viét Nam dung yéu to
dinh lugng dé xéc dinh r gidi han
mUrc phat vi pham hgp dong trong
nhitng hgp dong thuong mai. Theo
dé, doi voi diéu khoan BTTH an
dinh trude trong hé thdng phép
luat Anh - M§ khong cé quy dinh
vé gi6i han cua mirc BTTH. Bdi
|&, khoan BTTH an dinh trudc ma
céc bén du liéu phai la mot khoan
du liéu trude hop Iy vé ton that cé
thé xay ra, 1a diéu kién quan trong
nhat dé& xac dinh hiéu luc cua thda
thuén nay. Bat ky mot quy dinh nao
chira dung mot khoan tién an dinh
trréec ma khong hop ly vai ton that
du liéu sé bi vo hiéu do bj xem la
diéu khoan phat. Vi vay, tinh hgp
ly cGa khoan tién BTTH &n dinh
trude phai dugc xem xét dua trén
co s@ tinh toan khoan tién d6 cua
céc bén tai thoi diém ky két hop
dong va muc dich chinh cua céc
bén hudng tdi 1a gi. Khac véi diéu
khoan BTTH &n dinh trudc, diéu
khoan phat vi pham hgp dong cua
Viét Nam dung yéu t6 dinh lugng
dé xac dinh r6 gi6i han mirc phat
vi pham hgp déng trong nhitng
quan hé thuong mai.® Va day xem
la mot “han ché tv do y chi cua
cdc bén trong viéc thoa thuan ky
két hop dong.”™" Nhu vay, dua trén
nhitng di kién dugc dé cap, nhom

tac gia cho rang viéc gigi han muic
phat vi pham bang mot con so cu
thé dé ap dung cho tat ca cac giao
dich thuong mai la khong hop y.
Bdi I€, cho dén hién nay chua cé
mot giai thich hay phan tich nao
vé su hop ly clia con s 8% gid tri
phan nghia vu bi vi pham. Hon nira,
phat vi pham chi chiém toi da 8%
gia tri phan hop dong bi vi pham
(theo LTM 2005), véi quy dinh nay
thi murc tién phat sé khong dang
ké véi cac hop dong c6 gia tri nhd
va la dang ké vai céc hop dong co
gia tri [6n nén gia tri ran de chi dat
ra trong trudng hop hop dong co
gia tri I6n (gia tri nay phu thudc vao
cach danh gia cla cac bén).% Khi
d&t van dé dudi goc do kinh té, doi
véi nhitng hop dong co gid tri I6n,
ta sé thay phat vi pham sé la phan
chénh léch gitra chi phi ctia bén vi
pham phai tra cho bén bi vi pham
va chi phi bén bj vi pham phai chju
do hanh vi vi pham hgp déng gay
ra. Chi phi bén vi pham hgp dong
tra cho bén bi vi pham cao hon
chi phi thiét hai ma bén bi vi pham
phai chiu sé khién cho bén bi vi
pham mong mudn viéc vi pham
xay ra vi ho dugc lgi tlr vi pham do.
Ngoai ra, trong mét s6 truong hop
khong xac dinh dugc cu thé gia
tri phan nghia vu bi vi pham® thi
viéc hiéu va chirng minh thé nao
la “gid tri phan nghia vu hop déng
bi vi pham” hoan toan khéng don
gian, chua k& dén viéc danh gia,
két luan trong truong hop phai dua
ra toa an giai quyét thi hoan toan
phu thudc vao nhan thirc chu quan
ctia tham phan.*

Thir ba, gia tri cua khoan BTTH

wong Anh Son, Lé Thi Bich Tho, ‘Mgt s0 y kién vé phat vi pham do vi pham hgp dong theo quy dinh ctia phép luat Viét Nam', Tap chi Khoa hoc phdp
“D Anh Son, Lé Thj Bich Tho, ‘Mgt s0 y kién vé phat vi pham do vi pham hgp dong th dinh cta phép luét Viét Nam', Tap chi Khoa hoc ph§

Iy s6'1(26) ndm 2005, tr 26-31.

50 Cuy thé, theo Phép Iénh Hop dong Kinh t€ quy dinh mirc phat vi pham tir 2% - 12% gid tri phan hgp dong kinh t€ bj vi pham, BLDS 1995 quy dinh mirc
phat vi pham cao nhat khéng dugc qua 5%, LTM 1997 quy dinh mirc phat khdng qué 8% gid tri phan nghia vu vi pham va LTM 2005 quy dinh mirc phat
vi pham do céc bén thda thuan nhung khong qué 8% gia tri phan nghfa vu bj vi pham trong khi BLDS 2005 va BLDS 2015 khéng quy dinh mic tran gid

tri phan nghfa vu bi vi pham.

5 Dwong Anh Son, Lé Thj Bich Tho, ‘Mgt s6 ¥ kién vé phat vi pham do vi pham hgp dong theo quy dinh cla phép luat Viét Nam', Tap chi Khoa hoc phap

Iy s6'1(26) nam 2005, tr 26-31.

52 Nguyén Thi Thai Anh, ‘Phat vi pham hop dong kinh doanh thuong mai theo quy dinh cta phép luét Viét Nam', (Luan van Thac sT Luat hoc, Dai hoc Kinh

t& - Luat 2019)

53 Pién hinh |a nhirng vi pham hop déng kho ¢ thé tinh todn rd phan hgp déng bi vi pham Ia bao nhiéu nhu cac loai hgp dong dich vu thyc hién mét

cong viéc nhat dinh dua trén két qua cong viéc,...

54 Nguyén Thi Thai Anh, ‘Phat vi pham hop dong kinh doanh thuong mai theo quy dinh cda phép luét Viét Nam', (Luan van Thac sT Luat hoc, Dai hoc Kinh

t& - Luat 2019)
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cua diéu khoan BTTH an dinh
trugc cé thé bi diéu chinh cho
phu hop véi thiét hai thuc té bdi
toa 4n (hodc trong tai), trong khi
d6 ché dinh phat vi pham chi xem
xét tinh phap ly cua diéu khoan
dua trén nhirng gia tri dinh lugng
vé mirc phat duoc quy dinh trong
phap luat. Theo d6, gid tri boi
thuong cla théa thudn BTTH &n
dinh trudc 1a mot khoan tién hop
ly va phu hgp theo thda thuan cua
cac bén dat trong twong quan gilra
thiét hai ma bén vi pham da gay
ra va sé dugc diéu chinh dé giam
xudng néu khoan boi thuong an
dinh trudc bi xem la bat hop ly va
vuot xa mirc can thiét cua thiét hai
bi gay ra trén thuc té. Trong khi do,
thoa thuan phat vi pham la cam két
hop phap ma céc bén c6 quyén ap
dung trong khi trén thuc té ap dung
phap luat ching ta déu biét rang tu
do giao két hgp dong khong phai
lic nao ciing cong bang. Hon nita,
doi vai truong hop thda thuan cua
cac bén khoéng trai véi quy dinh
cua phép ludt thi cho dén thoi
diém hién tai chua c6 quy dinh
nao cho phép toda an ha mirc tién
phat ma cac bén da thoa thuan
theo yéu cau cda bén vi pham du
cho ho c6 chirng minh dugc rang
thiét hai thuc té xay ra thap hon rat
nhiéu so vdi mirc phat vi pham.%
Thuc té phat sinh tlr cac giao dich
thong thuong, mirc phat cla cac
bén thoa thuan cd thé thap hon
hay cao hon réat nhiéu so véi thuc
té. Vi du: A cho B thué 1 tai san
vGi gia thué 4 triéu dong/thang vdi
thoi han la 3 nam. Trong hgp dong
cac bén thoa thuan 1a néu bén thué
vi pham hop dong thi phai chiu 8%
s0 tién thué con lai. Mot nam sau,
B khong thanh toan cho tién thug,
do d6 A cham diit hgp dong va yéu

cau ap dung bién phap khac phuc
phat vi pham. Nhu védy khoan phat
la8%x2x12x 4 (triéu)= 7,68 triu.
Tuy nhién, sau khi cham dut hop
dong vai B, A cho C thué lai ngay
tai san d6 vdi gid cao hon. Ludc nay,
A khong cd thiét hai hodc chi co
thi khong déng ké trong khi gia tri
cua khoan tién phat trén la qué
I6n va so sanh tuwong quan giira
hai bén, ta cd thé thay ché tai nay
dang dugc ap dung khong hop ly.*
Nhu vay, doi vdi tinh hudng trén thi
liéu tda 4n co xem xét mirc thiét
hai thuc t& ma bén bi vi pham phai
chiu do hanh vi vi pham cua bén
con lai hay khéng? Hay toa an éap
dung dung theo quy dinh cua LTM
2005? Theo quan diém cta nhém
tac gia thi toa an st dung theo
hudng giai quyét thi 2 1a ap dung
ding quy dinh cta quy pham phép
luat. Bdi &, xét vé ban chat thi diéu
khoan phat vi pham theo phap luat
Viét Nam khong doi hoi phai c6
thiét hai thuc té.
4.2. Dé xuat, kién nghj

4.2.1. Quy dinh BTTH &n dinh
trude trong van ban phap luat

Théng qua qua trinh phéan tich
va binh luén vé van dé, nhom tac
gia nhan thay viéc thira nhan vé
diéu khoan BTTH udc tinh dam
bao nguyén tac tu do thda thuan,
tao duogc su thong nhat phéap ly
trong giao dich trong nudc va
nudc ngoai. Cu thé, néu thoa thuan
BTTH an dinh truéc dugc phap
luat Viéet Nam cong nhan va thuc
thi, diéu do tao nén su linh hoat
khi cé thém lwra chon cho cdc bén
trong giao dich ky két hop doéng
bén canh diéu khoan BTTH va phat
vi pham da duoc quy dinh trudc
d6, qua d6 gop phan néu cao duoc
tinh than tv do hop dong va su

ton trong thoa thuén cla céc bén
trong giao dich. Chang han nhu
ddi v6i Quyét dinh giam doc tham
s0 15/2016/KDTM-GDT vé haop
dong cung cap dich vu co dién,
viéc cong nhan hiéu luc BTTH an
dinh trude sé gop phan giai quyét
bat cap cap, kho khan xac dinh gia
tri hgp dong vi pham ciing nhu xac
dinh co s& phap ly cho thoa thuan
cua cac bén trong qué trinh xét
XU vu viéc. Do do, viéc cong nhan
BTTH &n dinh trudc sé la mot trong
nhitng hudng giai quyét vé BTTH
trong bdi canh cac quan hé hop
dong dang phat trién ngay mot da
dang va phét sinh nhiéu tinh hudng
md&i nam ngoai du liéu cta cac nha
lam luat. Vi vay, nhom téc gia xin
dé xuat mot so kién nghi sau:

Thir nhat, nhom tac gia dé xuat
thira nhan thoa thuén BTTH &n
dinh trudc thong qua viéc bo sung
quy dinh phéap luét va céc van ban
hudng dan cu thé tai Viét Nam.
Theo d6, d& ap dung thoa thuén
BTTH an dinh trudc can phai dap
ing cdc diéu kién (i) ton tai thoa
thudn trudce trong hop déng véi muc
dich boi thudng, (i) khoan BTTH an
dinh trudc la khoan hop Iy, (iii) thiét
hai xay ra khé xdc dinh. Céc diéu
kién nay ciing can phai luat hoa
ddi vai viéc ap dung BTTH an dinh
trude. Bén canh dd, cac quy dinh
phap luat can xac dinh ré moi quan
hé gitra cac bién phap khac phuc
khac doi véi BTTH an dinh trudc,
cu thé 1a phat vi pham hop dong va
BTTH trong linh vuc thuong mai.
Cu thé:

Vé cdch thic dp dung khi vira
cd diéu khoan phat vi pham va diéu
khoan BTTH &n dinh trudc trong
hop ddng, theo quan diém cua tac
gia thi van dua trén tinh than cua

5 Dwong Anh Son, Lé Thi Bich Tho, ‘M6t s6 y kién vé phat vi pham hgp dong theo quy dinh cta phép luét Viét Nam', Tap chi khoa hoc phdp Iy s6 1(26)

nam 2005, tr 26-31.

% D6 Van Dai, ‘Luéit Hop dong Viét Nam - Ban én va Binh luan ban an’, Tap 2, Sach chuyén khao, xuat ban [an tht sdu, cé stra chira, b6 sung 2017, tr.613
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Diéu 418 BLDS 2015.5 Theo do
céc bén trong hgp dong vira c6 thé
thoa thuan ap dung mét trong hai
hinh thirc phat vi pham hodc BTTH
an dinh trude hodc ap dung ca hai.
Cu thé, (i) trong truong hgp nhiing
thiét hai khé chirng minh, xac dinh
thi st dung thoa thuan BTTH &n
dinh trudc; (i) néu mat trong hai
bén c¢6 hanh vi vi pham hgp dong
thi chiu phat vi pham; (iii) va trong
truong hgp ¢6 hanh vi vi pham
nghia vu hop dong va gay ra thiét
hai (thiét hai trong trudng hgp nay
khd ching minh gia tri cu thé) thi
bén bi vi pham c6 thé yéu ciu bén
vi pham phai chiu phat vi pham va
BTTH an dinh trudc.5

Vé cédc thic dp dung khi vira
c6 BTTH va BTTH é&n dinh trudc,
theo quan diém cla nhém téc gia,
diéu khoan BTTH va BTTH an dinh
trwde déu cd muc dich gidong nhau
la mot khoan tién dugc dung dé
khac phuc hau qua do hanh vi vi
pham nghia vu hop d6ng ctia mot
trong cac bén tham gia giao dich,
tuy nhién, xét vé ban chat va co sg
xac dinh thi khac nhau. Diéu khoan
BTTH &n dinh trude cho phép céc
bén dugc thuong lugng va thong
nhat mot khoan BTTH ngay tai thoi
diém giao két hgp dong dua trén
su du liéu vé murc thiét hai trong
twong lai c6 thé xay ra néu mot
trong cac bén vi pham. Nguagc lai,
BTTH theo quy dinh cua phép luat
hién nay sé chi duoc thira nhan
khi hanh vi vi pham d& xay ra gay
ra mot thiét hai cu thé, tinh toén
duogc va c6 moi quan hé nhan qua
v6i nhau. Do vdy, nhém tac gia
dé xuat diéu khoan BTTH an dinh
trwde va BTTH khong nén dugc ap
dung nhu hau qua phép ly trong
mot tranh chap hop déng, bai vi ca

hai diéu khoan déu mang tinh boi
thuong thi trong thuc t€ dp dung
sé phat sinh cac trudng hgp mot
s0 khoan boi thuong trung nhau.
Ngoai ra, trong trudng hgp yéu cau
ap dung BTTH an dinh trudc khong
duogc ap dung khi thoa thuan nay
khong thda diéu kién thi bén bi vi
pham c6 thé yéu cau BTTH thong
qua viéc chirng minh thiét hai thuc
té.

Thi hai, khi BTTH an dinh trudc
dugc cong nhan hiéu lyc, nhém
tac gia dé xuat tda an bo sung co
ché kiém tra tinh hgp Iy vé nhitng
thiét hai khd xac dinh cua thoa
thuan BTTH &n dinh trudc viéc
théng qua vdn ban hudéng dan.
TUr nhitng kinh nghiém cac nudc
khac (ddc biét 1a phdp luat Anh),
toa an c6 thé kiém tra tinh hop ly
thong qua viéc ap dung bai kiém
tra tinh hop Iy thoa thuén BTTH an
dinh trudc dua trén céc yéu td bao
gom (i) muc dich cua thoa thuan
nham bu dap thiét hai trong tuong
lai, (ii) tinh phtc tap cua viéc xac
dinh mic béi thuong, va (iii) su
cén xung doi vdi loi ich cua bén
bi vi pham. Diéu nay cd nghia I3,
toa an dugc trao quyén diéu chinh
thoa thuén cda céc bén néu co yéu
cdu cua bat ky bén nao xem xét lai
thoa thuan BTTH an dinh trudc véi
thiét hai, boi canh thyc té dé tir 6
danh gia tinh hop Iy clia thoa thuan
trude khi dp dung. Trong trudng
hop, thoa thuan cua céc bén trai
véi muc dich bu dap thiét hai ma
vGi muc dich phat thi thoa thuan
d6 can dugc xem xét dudi goc do
phat vi pham trong quan hé nay.

4.2.2. Co ché xét xu khi BTTH
an dinh trude chua duoc quy dinh
trong van ban phap luét

Trong bdi canh hién tai, BTTH

57 Piéu 418 Bo luat Dan sy 2015 vé thoa thuén phat vi pham
“1. Phat vi pham 14 su thod thuan giira cdc bén trong hop déng, theo d6 bén vi pham nghia vu phai ndp mét khoan tién cho bén bj vi pham.
2. Mirc phat vi pham do cdc bén théa thudn, trir trudng hop lut lién quan cd quy dinh khdc.
3. Cdc bén cd thé théa thuan vé viéc bén vi pham nghia vu chi phai chiu phat vi pham ma khéng phai b6i thudng thiét hai hodc vira phai chiu phat vi pham

va vira phai boi thudng thiét hai.

an dinh trudce van chua dugc cong
nhan hiéu luc trén cac van ban
phép luét tai Viét Nam. Vi lé do, vé
quan diém xét x&r cua toa an Viét
Nam ddi vdi thoa thuén BTTH an
dinh trude ton tai ba quan diém
(i) khdng chap nhan, (ii) chap nhan
toan bg, (iii) chap nhan nhung cé
diéu chinh.

Poi v6i quan diém thi nhat,
quan diém nay dua theo co s&
BTTH an dinh trudc trdi véi nguyén
tac tai Diéu 303, 304 LTM 2005.
Quan diém nay khong thé hién rd
BTTH an dinh trude da vi pham
diéu cdm nao hay thiéu diéu kién
nao dé co hiéu luc ma chi dua vao
muc phat vi pham dugc quy dinh
tai LTM. D6i véi quan diém thi hai,
thoa thuan BTTH an dinh trudc
duoc chap nhan toan bo vi ndi
dung thoa thuan khong vi pham
diéu cam cua luat nén dugc ton
trong. Tuy nhién, quan diém nay
khong thé giai quyét truong hop
mot bén ching minh dugc khoan
tién BTTH an dinh trudc qua cao
hay qua thap so vdi thiét hai thuc
té (trdi véi muc dich bu dap thiét
hai). Véi quan diém trén, toa an
ton trong hoan toan thoa thuan
BTTH &n dinh trudc cia céac bén
va khong can thiép diéu chinh noi
dung céc bén thoa thuan. Diéu
nay gdy kho khan déi cac truong
hgp mirc thoa thuan cua cac bén
khong hop ly. D6i véi quan diém
tht ba, thoa thuan BTTH an dinh
trude duoc chap nhan nhung cé
diéu chinh. Quan diém nay ciing
dua trén co sd trong tw quan diém
s0 hai nhung quan diém s6 ba cho
phép bén chirng minh thoa thuan
BTTH &n dinh trudc qué cao hay
qué thap tir d6 ho cd quyén yéu
cau toa an xac dinh lai mdc boi

Trudng hop cdc bén cd thoa thuan vé phat vi pham nhung khéng théa thuén vé viéc vira phai chiu phat vi pham va vira phai b6i thudng thiét hai thi bén vi

pham nghia vu chi phai chiu phat vi pham.”

% Gia dinh trén dé cap dén truong hop diéu khoan phat vi pham va BTTH an dinh trude dap Gng du céc diéu kién ¢ hiéu lyc theo quy dinh cta phép luat.
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thuong cho phu hop.*

Dua trén cac quan diém cua céc toa, cd thé thay,
quan diém xét x&r clia toa an vé thda thuan BTTH an
dinh trudc chua cé su thdng nhat va gay ra bat cap
khi thuc hién quyét dinh trén thuc té.

Ngoai ra, thuc tién xét x(r, mot s6 ban an da quyét
dinh vo hiéu thoa thuan BTTH an dinh trudc dua trén
quy dinh vé phat vi pham hay BTTH nhu tai Quyét dinh
s0 15/2016/KDTM vé tranh chap hop dong xay dung
ctia TANDTC Thanh ph6 Ha Noi va Quyét dinh khéang
nghi gidm ddc tham s6 11/2020/KN-KDTM vé hgp
dong phan phai ddc quyén.® Tuy nhién, nhdm téc gia
nhan thay thoa thuan BTTH an dinh trude va phat vi
pham hay BTTH trong quy dinh phap luat Viét Nam
la nhirng bién phédp khac phuc c6 muc dich va ban
chat riéng biét. DU cac bién phap khac phuc c6 nhiéu
diém tuong dong nhung viéc dong nhat céc bién phap
khac phuc trén la khong pht hop. D€ giai quyét nhirng
van dé trén, nhom tac gia ung ho viéc thira nhan hiéu
lwc ctia BTTH &n dinh trudc trén co sd cac nguyén
tac co ban cla phép luat hop dong: (i) tén trong théa
thuan, (ii) khéng trai quy dinh phap luat, dao dirc, (iii)
tinh hop Iy cua thoa thuédn va thong nhat hudng xét xir
theo quan di€ém chap nhén thoa thuan cda cac bén
vé BTTH an dinh trudc nhung c6 su diéu chinh trong
truong hop thda thuan dé chura dam bao tinh hop Iy
twong doi doi thiét hai ma cac bén da du liéu tai thoi
diém giao két hgp dong. Thém vao dd, Toa an nhéan
dén t6i cao can ban hanh an &, van ban hudng dan
thé hién hudng giai quyét déi véi BTTH an dinh trudc
dé thong nhat trong hé théng xét xtr cling nhu ¢6 co
sG 1o rang cho cac phéan quyét cda toa an.

5. Két luan

Viéc phap luat Viét Nam quy dinh, cong nhan hiéu
luc cua thoa thuén BTTH &n dinh trude |a diéu can
thiét. Thi nhét, diéu khoan dugc thoa thuan phd bién
trong céc hop dong bai nhitng vu diém gidp cac bén
han ché chi phi, thai gian dé xt Iy nhirng rii ro. Khi
ma su phat trién manh mé khoa hoc cong nghé va
xuat hién nhiéu hinh thic, loai hop dong khac nhau
nhu chuyén quyén s hitu tri tug, cac hang hda khong
con ton tai mot cach hiru hinh thi viéc xac dinh BTTH
sé trd nén vo cung khd khan. Do d6, diéu khoan BTTH
sé la mot bién phap ctru canh hiéu qua trong nhing
truong hop do. Thi hai, viéc cong nhan hiéu luc cla
diéu khoan BTTH &n dinh truéc nham dam bao su
binh dang giira diéu khoan nay véi diéu khoan phat

hop dong. Ngoai ra, viéc nay sé tao co sd phap ly
thong nhat gilra céc van ban phap luat qudc gia va
céc diéu uwdc quoc té ma Viét Nam |a thanh vién. Thi
ba, su r6 rang va thong sudt cho cac bén tham gia hop
dong ddc biét la hgp dong giira cac chi thé cd qudc
tich khac nhau.

Tuy nhién, khi phdp luat Viét Nam coéng nhan hiéu
lyc cua thoa thuan BTTH &n dinh trude cua céc bén
tham gia giao két hop dong thi cac nha lap phap nén
xem xét céc diéu kién dé diéu khoan boi thuong co
hiéu luc nham han ché tinh trang mot bén nao do6 lgi
dung gay anh hudng quyén lgi cho bén con lai. Ngoai
ra, cac quy dinh cua phap luat can cd su phan biét
rach roi gitra thoa thuéan BTTH an dinh trude va phat
hop d6ng tranh lam sai léch di ban chat von cd cla
céc diéu khoan.
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Nhan xét
Giang vién: ThS. Nguyén Minh Béch Ting
1. Vé phuong phap nghién ciru

- Phuong phap nghién ciu pha hop, tuy vay, viéc
ly gidi tai sao can duwa ché dinh BTTH &n dinh trudc
vao phap luat Viét Nam la chua ré rang va thiéu thuyét
phuc.

2. Vé hinh thirc
Phu hop, ding quy chuan.
3. Vé néi dung

- Chua xdc dinh r6 muc tiéu bai nghién ctu, khéng
cG cau héi nghién ciu cu thé, lam cho bai viét kha roi
rac, phan so sanh thiéu tinh két ndi vdi phan dé xuét,
kién nghi. Hon nifa, ngay sau phan so sanh la phan dé
xudt, kién nghi thi ciing khéng thuc su hop Iy, vi d€ ¢6
dé xuat phu hop thi can phai c¢é co sa ly luan, thuc tién
ciing nhu ddnh gid thuc trang, tim hiéu nguyén nhan,
thi phdn dé xuat méi dam bao tinh hop ly.

- Co s dé kién nghj viéc dua ché dinh BTTH &n dinh
trude vao phap luat Viét Nam la chua thuc su thuyét
phuc, chua dénh gid hét nhitng tac déng khi ché dinh
nay duoc thira nhan tai Viét Nam.

- Uu diém:

+ Bai viét so sdnh duoc su khdc nhau giita ché dinh
phat vi pham va BTTH an dinh trudc;

+ C6 dua ra mot so kién nghj c6 gid tri tham khao;

- Diém cén cai thién:

+ Nguén tai liéu tham khdo chua thuc su phong
ph, thiéu su trich dan cdc vu viéc thuc té;

+ Nén xdc dinh ré muc tiéu bai viét, dé tir dé cé
huéng nghién cttu va cu tric bai viét phi hop;

+ Nén cé co so khoa hoc thuyét phuc, hop ly cho
nhifng dé xuat dua ra trong mét bai nghién ciru.

* Luat su: Vo Dirc Duy - Luat su thanh vién va dong
sang lap cua To hop Luat su Quéc té Santa Law

1.Vé hinh thirc

Bai viét c6 dan ching cdc thong Ié va tap quan
trong thuong mai quéc té...

2. Vé néi dung

Day la mot chu dé lubn hién hitu tirng ngay trong
cdc qud trinh thuong mai qudc té, duoc dp dung vao
cdc nghién cttu va thuc tién cua céc vu éan.

Nhu bai viét, nhém tdc gia da thay ro, hé thong phap
luat Chau Au Ia mét hé thong luat do so, va day ciing
d4 1a kiéu mau cho hé théng phép luat & nhiéu quéc
gia khdc, do dé tham chiéu va dan ching trong céc
mén hoc ma cdc ban dang hoc trong nha truong la
mot phan tat yéu trong thuong mai quéc té cac ban
can trau doi lién tuc trong qua trinh thuc hanh sau nay.

- Uu diém: Nhom téc gia da doc tai liéu kha nhiéu.

- Diém can cai thién:

+ Nhém tdc gia luu y thém vé nhiing truong hop
bat kha khang, diéu khoan nay tach bach hay la mot
phan tét yéu trong cdc Hop dong thuong mai qudc té
(HDTMQT). Su kién bat kha khang duoc mdc nhién
quy dinh, né dén trude hay sau khi cdac bén chi nhan
Offer or PO/PA (Purchasing Order/ Purchasing Agree-
ment)?

+ Trong thuc tién, cho di mét HDTMQT c6 &n dinh
BTTH trudc, nhung khi nhiing su kién bat kha khang
dén va/hodc mét trong cdc bén khéng cha y lam sai/
trai cac nquyén tac da ky két hop dong dé, vy thi cdc
ménh dé dat ra la mirc phat an dinh trude dé, con
gid tri phap ly hay hiéu luc nhu thé nao. Néu cdc bén
khéng thién chi xu ly/ giai quyét,... né sé roi vao qua
trinh tranh chap, rat kéo dai, va vo tinh gy thiét hai kép
cho tat ca céc bén...
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1. Vé phuong phap nghién ciru

Viéc str dung phuong phép luét hoc so sénh c6 thé
duoc thé hién ré nét hon.

2. Vé hinh thirc
MGt s6 16i khéng dang ké vé mét trich dan néi dung.
3. Vé néi dung

- Uu diém: C6 nghién ciru tuong doi tét vé diéu
khoan Liquidated damages theo thong luat.
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- Diém can cai thién:

+ Quan diém cua hé théng thong luét vé gid tri cua
diéu khoan phat vi pham nén duoc dua vao, gop phan
lam r6 I luan dang sau diéu khoan liquidated damages
(punitive damages vs compensatory damages).

+ Cdc kién nghi nén can nhac viéc hé thng luat
phap Viét Nam chua phan biét giira punitive damages
va compensatory damages, dan dén viéc khéng rach
roi gitta hai diéu nay.

+ Céc kién nghi nén duoc dua ra kém theo giai thich
vi sao kién nghj nay la can thiét, kién nghj nay cé thé
thuc hién duoc/cédc diéu kién di kém dé kién nghij cé
thé duoc thuc hién duoc.

+ Can dam bdo sy thong nhat vé mat quan diém
xuyén sudt bai nghién ctu. Khi st dung céc tai liéu
cG quan diém nguoc lai, can giai thich va “phan bién”
ching dé cing ¢ cho quan diém cua bai nghién ciu.



Kinh da trong

MIEN TRU TRACH NHIEM TRONG TRANH CHAP NGUON CUNG VAC-XIN
GIU'A EC VA ASTRAZENECA AB - BAI HOC KINH NGHIEM CHO VIET NAM
TRONG SOAN THAO HOP DONG CUNG U'NG VAC-XIN COVID-19

Nguyén Thi Bao Ngoc (K20502T), Van Lé Thanh Thao (K20502C),
Sinh vién Truong Dai hoc Kinh té - Ludt, PHQG Tp.HCM

Trong béi canh dich bénh COVID-19 dién bién phtc tap trén toan thé gidi, chién luwoc tiém vac-xin la mét trong
nhiing giai phdp hitu hiéu nham tao mién dich céng dong va tién dén trang thai “binh thudng mdi”. Tuy nhién, nhu
cau vé ngudn cung la rét I6n trong khi viéc san xudt vac-xin van chi han ché ¢ mét s6 nha mdy nhéat dinh duoc
cdp phép da dan dén cdc tranh chap khi viéc giao khong dap tng du s6 luong vdc-xin nhu cdc bén thda thudn,
dién hinh nhu vu tranh chap hop déng vé nguén cung ting véc-xin giita Uy ban chau Au (“EC”) va hdng duoc phdm
AstraZeneca AB. Tir thuc tién trén, bai viét tap trung phan tich truong hop mién trir trach nhiém do vi pham nghia
vu giao hang cua AstraZeneca AB trong APA" dui géc nhin phap ly, déng thoi binh ludn phén quyét cua Toa dn
so thdm Bi tai quan tu phap Brussels. Trén co s¢ dd, nhém tdc gia xdc dinh nhitng han ché va dé xudt mét s6
kién nghj lién quan dén qua trinh soan thao hop dong cho Viét Nam ndi chung (vdi vai tro la bén mua vac-xin),
cdc doanh nghiép Viét Nam ndi riéng (vdi vai tro la bén cung trng vac-xin).

Tir khéa: mién trir trach nhiém, nguén cung (ng vac-xin, AstraZeneca AB, EC

In the light of the COVID-19 pandemic, one of the effective ways to stimulate herd immunity and move towards
the “new normal” is the vaccination strategy. Hence, the issue has been that vaccine demand now far outstrips
supply, making disputes arise because the initial agreement between the two parties could not be completed,
typically a vaccine supply dispute between the European Commission (“EC”) and the pharmaceutical company
AstraZeneca AB. This article, from a legal perspective, focuses on analyzing situations in which AstraZeneca
AB was exempted from its breach in delivery obligations under APA, as well as comments on the judgment of
the Belgian first-instance Court in the district Brussels Judiciary. On that basis, the article points out some
estimations and suggests some recommendations related to the contract drafting process for Vietnam (as a
supplier of vaccines), especially Vietnam business (as a buyer of vaccines).

Keywords: exemption, supply of vaccines, AstraZeneca AB, EC

1. Téng quan vé giao dich cung
{rng vac-xin giira EC va AstraZen-
eca AB

1.1. So lugc vé tinh huéng tranh
chap nguén cung vac-xin

Ngay 27 théng 8 ndm 2020, Uy
ban chau Au (EC)? thay mat cho

cac qudc gia thanh vién EU ky
hop dong thoa thuan mua trudc
(Advance Purchase Agreement
- “APA")® vGi AstraZeneca AB* vé
san xuat, mua ban va cung cap
vac-xin COVID-19 tai EU. Theo d6,
AstraZeneca AB cé nghia vu cung
cdp 300 triéu liéu vac-xin COVID-19

(giai doan dau tién); va giao thém
100 triéu liéu néu EC cd yéu cau.
Khi APA dugc cong bd chinh
thire, AstraZeneca AB dinh chinh
rang trong APA khong quy dinh
cu thé s6 lugng cua céc lieu giao
hang. Vu tranh chép giira EC va As-
traZeneca AB phat sinh vao tuan

' APA la thda thuén gitta hdng dugc pham AstraZeneca AB va EC. Cu thé, quyét dinh cudi cing C(2020) 4192 ctia EC da phé chuén hgp dong véi cac
thanh vién trong EU vé viéc mua vac-xin. Qua dd, EC sé dai dién cho céc nudc thanh vién EU ky két hgp dong va xu Iy cdc thi tuc cé lién quan.

2EC |a co quan diéu hanh cta Lién minh chau Au (EU), ¢6 tru sé tai Brussels (Bi) xem thém: ‘European Commission’ Citizen Information (09/3/2020),
<https://www.citizensinformation.ie/en/government_in_ireland/european_government/eu_institutions/european_commission.html> truy cap ngay
01/9/2021

3 ‘Advance Purchase Agreement (“APA”) for the production, purchase and supply of a Covid-19 vaccine in the European Union’ (27/8/2020), <https://
ec.europa.eu/info/sites/default/files/eu_apa_-_executed - az_redactions.pdf?fbclid=IwAR1gnWCyPj0fL. 5b8uMUctS6EZzHaZjmhbdYiNPjn2[6vf-
bVIT7JX61Jmd6g> truy cap ngay 31/8/2021

* AstraZeneca AB ¢ tru sd tai Thuy Dién, la cong ty con cua Cong ty dai ching AstraZeneca (Anh). Trong tinh hinh dai dich hién nay, AstraZeneca AB tap
trung nguén luc san xuat vac-xin nham hé trg cho cong ty me thuc hién sir ménh phat trién vac-xin ngira COVID-19. Xem thém: ‘AstraZeneca AB’ United
Nation Global Compact, <https://www.unglobalcompact.org/what-is-gc/participants/139758-AstraZeneca-AB> truy cap ngay 31/8/2021
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cudi cung cta thang 01 ndam 2021
khi AstraZeneca AB théng bao sé
giam cung cép liéu lwong vac-xin
COVID-19 cho EU trong quy dau
tién xudng con 31 triéu lius, vdi ly
do gian doan san xuat tai mot nha
may & Bi. Tuy nhién, phia EU khong
chap nhan ly do trén vi AstraZene-
ca AB van tuan thu thoa thuan cung
cép vac-xin véi Anh, dam bao cung
cédp day du lieu lwong va ding thoi
han. EC dé nghi AstraZeneca AB
c6 thé giai quyét su gian doan san
xuat vac-xin bang céch chuyén mot
phan trong sd vac-xin san xuat tai
Anh sang cho EU. Thé nhung, hop
dong ma AstraZeneca AB d ky vGi
chinh pha Anh yéu cau phai hoan
thanh don dat hang cua Anh trudc
khi gui cac lieu dugc san xuat
tai co s& cua Anh ra nudc ngoai,
bao gébm ca sang EU.® Theo phan
quyét clia Toa an cdp so tham Bi
st dung tiéng Phép’ (sau day goi
la Toa an Bi), loi bién ho cla As-
traZeneca AB dua trén Diéu 15(1)
cua APA la khong cd co sd.8 Vi the,
Toa yéu cau AstraZeneca AB cung
cdp 50 triéu liu vac-xin theo thoi
gian biéu tlr thang 7 nam 2021 dén
thang 9 ndam 2021, so tién Astra-
Zeneca phai b6i thuong néu khong
giao ding han la 10 Euro/liéu.
Trwong hop khong cung cap bat
ky liéu nao theo lich trinh thi As-
traZeneca AB phai boi thudng cho
EU khoan tién phat 500 triéu Euro.

1.2. Phan quyét Toa an Bi

Theo Ban an so tham Bi (“Ban
an"), Toa an Bi tuyén chap nhan
mot phan yéu cau khdi kién cla
EU va mot phan yéu cau phan to
cta AstraZeneca AB [muc 80]. Toa
an két luan AstraZeneca AB da
pham phai so suat nghiém trong
vé su cham tré trong viéc phéan
phoi vac-xin cho EU [muc 77]. Mirc
do nghiém trong duwoc Tham phén
danh gia dua trén céc tinh tiét
cu thé cla vu viéc, bao gom tinh
chuyén nghiép cua bén co 16i, kha
nang ludng trude thiét hai gay ra
hodc tinh chat thiét yéu cla nghia
vu chua dugc thuc hién.® Toa lap
luan rang bén vi pham khong thé
vién dan céc diéu khoan mién trir
trach nhiém duogc soan thao mot
cach khai quat trong truong hop
hanh vi vi pham la do 16i nghiém
trong cua minh, ngay ca khi diéu
nay dugc giai thich sat nghia vdi
diéu khoan." Vi nhitng ly do trén,
Toa an Bi tuyén khong déng y viéc
mién trlr trach nhiém do giao hang
tré clia AstraZeneca AB. D6ng thoi,
Toa an bac bho yéu cédu cta EC vé
viéc dét lich trinh phan phai rang
budc déi voi 219,8 triéu lieu bd
sung duoc cung cap trong APA",
yéu cau AstraZeneca AB cung cap
cho cac qudc gia thanh vién cua
EU 50 triéu liéu vac-xin theo lich
trinh rang bu6c', kem theo hinh
phat 10 Euro cho moi liéu khong
dugc giao dlng han.

2. Phan tich truong hop mien
trr trach nhiém do thoa thuan
mién trir giira EC va AstraZeneca
AB tai Dieu 15(1)(e)

Cdn cr theo Diéu 15(1)(e) APA,
AstraZeneca AB sé dugc mién
trr trach nhiém trong truong hop
cung cap vac-xin khong ddng han.
No6i cach khac, “EC cling nhu cac
thanh vién cua EU sé giai thoat
trach nhiém cho AstraZeneca khoi
bat ky hanh dong nao phét sinh
hodc lién quan dén su cham tré
trong viéc cung cap vac-xin theo
thoa thuan nay”.® Nhu vay, As-
traZeneca AB sé dugc mién trir
trach nhiém trong moi truong hgp
lién quan dén cham giao vac-xin.
Nhom téc gia nhan thay ndi dung
diéu khoan mién trir trén khong
quy dinh r6 diéu kién dé bén thuc
hién nghia vu duoc mién trir do
cham tré giao hang. R0 rang, diéu
khoan nay cé lgi hon cho Astra-
Zeneca AB khi khong xét dén céc
nguyén nhan gay ra viéc cham giao
vac-xin. AstraZeneca AB c6 thé lgi
dung sy ton tai cia diéu khoan
mién trir nay dé c6 y khong thuc
hién ding nghia vu hgp dong cua
minh.

Trén thuc té, AstraZeneca AB
d& vién dan viéc giao hang cham
tré do su gian doan trong quy trinh
san xudt tai nha may & Bi. Gia su,
bén bj vi pham (EC) chirng minh
dugc bén vi pham (AstraZeneca
AB) giao hang tré do chua no luc

S Christophe Ronse, Kirian Claeye, ‘Must AstraZeneca supply the European Union with sufficient COVID-19 vaccines under Belgian law?’ Lexology

(10/02/2021),

<https://www.lexology.com/commentary/healthcare-life-sciences/belgium/altius/must-astrazeneca-supply-the-european-union-with-

sufficient-covid-19-vaccines-under-belgian-law?fbclid=IwAR0zpwpYeVNIoNoBDRN3u9Y7naTs7V4zRALVKmIzrU053jscFRoJpAdyKVg> truy cép ngay

08/9/2021

® Philip Blenkinsop, Alistair Smout, ‘AstraZeneca contract includes UK as ‘best effort’ base for output to EU’ Reuters (29/01/2021), <https://www.reuters.

com/article/uk-health-coronavirus-europe-astrazneca-idUSKBN29Y1ED> truy cap ngay 27/11/2021
7 Bi c6 nam khu vuc Tu phap chinh: Brussels, Liege, Mons, Ghent and Antwerp. Céc khu vuc nay dugc chia thanh céc quén tu phap, moi khu c6 mot
Tda so thdm. C6 mudi hai quan tu phap trong ca nudce. Quan tu phap Brussels ¢ hai toa an so thdm, mot trong s6 d6 st dung tiéng Ha Lan va mot Toa
an st dung tiéng Phdp. Xem thém tai: Ivan-Serge Brouhns, ‘Legal systems in Belgium: overview' Thomson Reuters Practical law (01/3/2019), <https://
uk.practicallaw.thomsonreuters.com/w-019-2986?transition Type=Default&contextData=(sc.Default)&firstPage=true> truy cap ngay 26/11/2021

8 Ban an AstraZeneca AB vs. EC [2015] French-speaking court of First Instance, 2021/48/C, [section 59]

9Ban an AstraZeneca AB vs. EC [2015] French-speaking court of First Instance, 2021/48/C, [section 57]

9Ban &n AstraZeneca AB vs. EC [2015] French-speaking court of First Instance, 2021/48/C, [section 56]
' Ban an AstraZeneca AB vs. EC [2015] French-speaking court of First Instance, 2021/48/C, [section 78]
12 Ban 4n AstraZeneca AB vs. EC [2015] French-speaking court of First Instance, 2021/48/C, [section 78]
13 Ban an AstraZeneca AB vs. EC [2015] French-speaking court of First Instance, 2021/48/C, [section 72]
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t0i da hop ly cén ci theo Diéu 5.4
APA, thi bén vi pham c6 dugc vién
dan Diéu 15(1)(e) la can ci dé
mién trlr trach nhiém do giao hang
khong ding han trong tinh hudng
nay dugc hay khong? Nhom téc
gia nhan thay, noi dung cua Diéu
15(1)(e) dang c6 su mau thuan
vGi Diéu 5(4). Vay van dé datrala
diéu khoan nao sé dugc uu tién
ap dung trong trudng hop phat
sinh tranh chap néu trén? Thong
thuong, truong hop ndi dung cua
cdc quy dinh trong thoa thuéan mau
thuan véi nhau thi uvu tién dp dung
diéu khoan da dugc dinh nghia
tai phan giai thich thuat ngir cta
hogp dong, hodc dugc tach thanh
mot diéu khoan riéng trong s6 cac
diéu khoan soan san khéac.* Thuat
ngit ‘NO luc t6i da hop ly’ dugc giai
thich tai Diéu 1(9) trong phan giai
thich thuat ngir. Viéc céc bén giai
thich mot céch chi tiét noi dung
cta thuat nglr nay cé thé duoc
hi€u rang nghia vu “nd luc toi da
hop ly” dugc céc bén dé cao. Hon
nira, néu xem xét hop déng mot
céch tdng thé, diéu khoan vé nghia
vu n0 luc t6i da hop ly phu hop véi
muc dich ma cac bén hudng t6i
khi giao két hgp dong: nham dam
bao cung ng vac-xin kip thoi cho
EU. Nhu véy, Diéu 15(1)(e) khong
dugc méc nhién dp dung dé mién
trr trach nhiém do giao hang
khong ding han cua AstraZeneca
AB trong moi tinh huéng ma phai
wu tién xét dén nghia vu no luc toi
da hop ly cua AstraZeneca AB quy
dinh tai Didu 5(4).

4 Pigu 5(4) APA quy dinh: “AstraZeneca AB sé no luc t6i da hop Iy dé san xudt vac-xin & céc co sd san xuat trong EU (bao gém cé Vuong qudc Anh)

3. Binh luan phan quyét Toa an
Bi

3.1. Van dé mien trir trach
nhiém trong tranh chap giira As-
traZeneca AB va EC

Mién trir trach nhiém dan su
trong hgp dong cho phép bén vi
pham do khong thuc hién hoac
cham thuc hién nghia vu tranh
nhitng hau qua phéap ly bat loi
trong mot s6 truong hop nhu su
kién bat kha khang; 16i ctia ngudi
c6 quyén; hay do c6 su thoa thuan
clia cac bén vé trudng hop mién
trach nhiém. Céc thoa thuan nhu
véy c6 thé bi vo hiéu néu hanh vi
cta bén khong thuc hién la co y
hodc gian lan.*

Theo luat Bi, luat diéu chinh
APAY, cac bén co thé thda thuén
giGi han hodc mién trir trach nhiém
cia minh. Tuy nhién, cac diéu
khoan nay khong cé tac dung lam
cho thoa thuan khong cé y nghia
hoac muc dich.*®

Trong APA, AstraZeneca AB
c6 hai lua chon vé co s& mién trir
trach nhiém do vi pham nghfa vu.
Lua chon dAu tién la mién trir trach
nhiém do giao hang khéng ding
han quy dinh tai Diéu 15(1)(e).
Lua chon thit hai 1a mién trir trach
nhiém do su kién bat kha khang
tai Diéu 18(7). Trong pham vi bai
viét nay, nhom tac gia sé tap trung
phan tich diéu khoan mién trr
trach nhiém dan su ma AstraZen-
eca AB da vién dan - Diéu 15(1)(e)
trong qua trinh dién ra tranh chap.

Cu thé AstraZeneca AB cho

rang Diéu 15(1) mién trlr moi trach
nhiém d6i véi viéc giao hang tré va
do d6 sé khong chiu trach nhiém
phap Iy néu vi pham cac Diéu 5(1)
va 5(4) cta APA néi riéng [muc
55). Toa an Bi khang dinh 15i bién
ho cua AstraZeneca AB dua trén
diéu khoan mién trir trach nhiém
do giao hang cham tré (Diéu 15(1)
APA) la khong c6 co sd.™ Toa lap
lu&n réng bén vi pham sé khong thé
vién dan céc diéu khoan mién trir
trach nhiém dugc soan thao mot
cach khai quat trong truong hgp
hanh vi vi pham la do 16i nghiém
trong cta minh, ngay ca khi diéu
nay dugc giai thich sat nghia véi
diéu khoan.?° Nhom tac gia dong y
vGi két luan nay cua Toa bai I ¢
hai ly do co ban sau.

Mot |3, AstraZeneca AB chua no
luc sir dung moi bién phép c6 thé
dé khac phuc su cham tré trong
viéc thuc hién nghia vu giao hang
duac quy dinh tai Diéu 5(4)% APA.
Bén thuc hién nghia vu, AstraZen-
eca AB da dua trén 16i dé nghi
nay dé lap luan rang viéc khong
str dung hai co sd san xuat Halix
va Oxford Biomedica thay thé nha
may dang gap su cd & Bi khong
cu thanh vi pham nghfa vu “nd luc
toi da hop ly” trong APA. Tuy nhién,
theo quan diém nhoém tac gia, |oi
dé nghi nay khong phat sinh hiéu
luc phap Iy vi (i) EU khong chéap
nhan 10i dé nghi cua AstraZeneca
AB trudc khi tién hanh giao két hop
dong? va (ii) |oi dé nghi nay trai véi
noi dung ctia Diéu 5(4) vé no luc
toi da hop Iy trong APA. “NO luc

”

NGi céch khac, céc bén da thang nhat céc co sd san xuat dat tai Vwong qudc Anh ciing dugc coi la co s& san xuat nam trong chau Au str dung dé san
Xuat va cung cap cac liéu vac-xin cla AstraZeneca AB dén EU.
15 ‘Precedence & interpretation clauses in contracts (altering the interpretation of contracts)’ <https:/hallellis.co.uk/precedence-interpretation-clauses-

contracts/> truy cap ngay 31/12/2021

16 CISG Advisory Council Opinion No. 17, Annex 1, pt 2 <http://cisgac.com/opinion-17-annex-1/> truy cap ngay 03/01/2022
7 APA, Diéu 18.4: “Thda thudn nay duoc diéu chinh béi ludt Bi”
'®Yolande Meyvis, Pieter-Jan Aerts, Laurens Engelen and Domien Kriger, ‘Sale and Storage of Goods in Belgium: Overview’ Thomson Reuters Practical

law (01/6/2021),

<https://uk.practicallaw.thomsonreuters.com/w-012-2852?transitionType=Default&contextData=(sc.Default)&firstPage=true#co

anchor_a35279%203> truy cap ngay 03/01/2022

1 Tldd, n8
2 Tldd, n10
21 Tldd, n14

22 Ban 4n AstraZeneca AB vs. EC [2015] French-speaking court of First Instance, 2021/48/C, [section 44]
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t0i da hop ly"? duoc dinh nghia
tai Diéu 1(9) APA la ‘cac hoat dong
va mirc do no luc ma mot cong ty
(c6 quy mo twong tu véi quy mo co
s@ ha tang va céc nguoén luc nhu
AstraZeneca) sé thuc hién hodc
stir dung trong viéc phét trién va
san xudt vac-xin & giai doan phat
trién.” Diéu khoan nay dugc Toa
giai thich dua trén bdi canh va muc
dich cta hgp dong yéu cdu nghia
vu phai dugc thuc hién, va phai st
dung moi bién phap hop ly dé dat
dugc két qua. Vi vay, AstraZeneca
AB phai thuc hién nghia vu “n6 luc
t6i da hop ly” d& phan bd cac san
xuat clia céc dia diém khac trong
phu luc A, bao gom ca dia diém tai
Halix va Oxford Biomedica nhu da
thoa thuéan.

Hai 1a, AstraZeneca AB da vi
pham nghfa vu dam bao theo hop
dong duoc quy dinh tai Diéu 13(1)
(e)** APA. Theo d6, AstraZeneca
AB phai dam bao nhat quan, khong
dé bén thir ba anh hudng dén ligu
lrong cung cdp vac-xin cho EU
nhu da thoa thuan trong APA. Trén
thuc €, EU phai tra trudc 224 triéu
Euro cho AstraZeneca AB sau nam
ngay ké tlr khi ky két hgp dong, tirc
la trwde ngay 01 thang 9 nam 2020
(xem Diéu 7(2)(a) ctia APA). Vi
vay, khi nha may tai Bi gap su ¢,
AstraZeneca AB c6 nghia vu dung
nguodn cung vac-xin tir Anh dé thay
thé. Tuy nhién trén thuc té, Astra-
Zeneca AB da khong thuc hién voi
ly do s6 lwgng vac-xin san xuat bdi
hai dia diém Halix Biologics va
Oxford Biomedica tai Vuong qudc

Anh dugc uu tién str dung dé cung
cép cho chinh quéc gia nay dén khi
du liéu lugng nhu AstraZeneca AB
da thoa thuén chinh thirc v6i Anh
vao 28 théang 8 nam 2020, tdc sau
mot ngay giao két APA. Nhu vay,
AstraZeneca AB da vi pham nghia
vu dam bao theo hgp dong (Piéu
13(1)(e) APA).

Chinh vi hai ly do trén, Astra-
Zeneca khong dugc mién trir trach
nhiém ma ngugc lai, can ct theo
Diéu 1150 BLDS Bi 2007: ‘Bén vi
pham chi phai chiu trach nhiém
vé nhitng thiét hai da biét trudc
hodc cé thé dé quy dinh trong hop
dong, khi nghia vu khdng duoc
thuc hién khong phai do hanh vi
¢l y cua minh’%, AstraZeneca AB
khong dugc mién trir trach nhiém
bdi hanh vi vi pham hgp dong khi
chua “nd luc toi da hop ly” dé dat
duoc muc dich giao két gitra céc
bén ban dau.

Ngoai ra, viéc cham tré giao
hang mat phan la do |6i cua Astra-
Zeneca AB bdi I1é AstraZeneca AB
da an dinh dia diém san xuat Ox-
ford Biomedica ddc quyén cho bén
thir ba - Vwong Quoc Anh, bat chap
viéc khong tuan theo nghia vu hgp
dong gitra EU va AstraZeneca AB
theo Diéu 13 APA [muc 59]. Theo
Diéu 13(1)(e)*® APA, AstraZeneca
AB phai dam bao nhat quan, khong
d€ bén thir ba anh hudng dén liu
lwgng cung cdp vac-xin cho EU
nhu d3 thoa thuan trong APA. Trén
thuc t&, EU phai tra trude 224 triéu
Euro cho AstraZeneca AB sau nam

ngay ké tlr khi ky két hgp dong, tirc
la trwde ngay 01 thang 9 nam 2020
(xem Diéu 7(2)(a) clia APA). Vi
vay, khi nha may tai Bi gédp su co,
AstraZeneca AB c6 nghia vu dung
nguodn cung vac-xin tir Anh dé thay
thé. Nhung trén thuc té, AstraZen-
eca AB da khong thuc hién véi ly
do s0 lwgng vac-xin san xuat bdi
hai dia diém Halix Biologics va
Oxford Biomedica tai Vuong qudc
Anh dugc uu tién sir dung dé cung
cdp cho chinh qudc gia nay dén
khi du liéu lwong nhu AstraZeneca
AB d3a thda thuén chinh thic véi
Anh vao 28 thang 8 nam 2020, tic
sau mot ngay giao két APA. Nhu
vay, AstraZeneca AB da vi pham
nghia vu dam bao theo hgp dong
quy dinh tai Diéu 13(1)(e). Vi thé,
Toa an nhan dinh AstraZeneca AB
duong nhu da vi pham mot 16i ng-
hiém trong. MGi quan hé nhan qua
gitra yéu t6 10i va hanh vi cham
tré trong giao hang cho EU. Tinh
nghiém trong cda 16i nay da duoc
thdm phan xét dén céc tinh tiét cu
thé clia vu viéc, bao gom tinh trang
nghé nghiép cua cac bén, kha nang
du liéu thiét hai gay ra hodc cac
nghia vu quan trong chua dugc
thuc hién [muc 57].

Tuy nhién, nhom tac gia cho rang
Toa an Bi lap luan dua trén yéu to
16i va lam r6 ching thong qua viéc
chirng minh bang cac éan Ié tiéu
biéu du trude d6 cac bén tham chi
chua dé cap dén yéu td nay trong
phan 1ap luan 1a khong haop y.
“Loi" 1a mot loai trach nhiém phép
ly dugc ching minh bdi nguyén

2 “N§ lyc t6i da hap Iy” 12 su két hgp bdi hai cum tir “NG lwc hgp Iy” va “No luc t6i da” - hai thuat ngir dung phé bién & cac qudc gia theo hé thdng thong
luét di€n hinh nhu Anh, My, Canada,... “N6 lyc hop Iy” phai dugc dat dya trén bai canh va muc dich clia hgp déng ma cum tir “leave no stone unturned”
- “thyrc hién bang moi kha nang dé hoan thanh nghia vu”, thé hién tiéu chuan “N6 lyc toi da” ro nhat. “No luc hgp ly” dugce hiéu la nhitrng gi ma bén nghia
vu c6 thé 1am dugc nén dugce thuc hién trong bai canh va muc dich cda hgp déng, nhung khdng yéu cau phai thuc hién bang moi kha nang, tiéu chuén

khong nghiém ngat nhu “N6 luc i da”.

Xem thém tai: E. Jane Sidnell, Christopher P. Knight, “Best efforts” - “reasonable efforts” - “commercially reasonable efforts” - what do these terms

mean?’ Lexology (07/6/2010) <https://www.lexology.com/library/detail.aspx?g=6a4c20dc-594d-4756-b710-7a2dc213e8c0> truy cap ngay 02/12/2021
2 Piéu 13(1)(e) APA quy dinh: AstraZeneca “Khong theo bat ky nghia vu, hgp dong nao, néi cach khac, dai véi bat ky ca nhan hodc bén thi ba nao lién
quan dén céc ligu lugng nhu thda thuan ban dau véi Chau Au hodc xung dét hay khong nhat quan véi viéc thuc hién day di céc nghia vu cta minh dai

vGi EU, hodc c6 thé, diéu d6 sé ngan can hoan thanh thuc hién céc nghfa vu cta minh theo hgp déng.”

25 Nguyén vén Diéu 1150 BLDS Bi 2007 “Le débiteur n'est tenu que des dommages et intéréts qui ont été prévus ou qu'on a pu prévoir lors du contrat,
lorsque ce n'est point par son dol que l'obligation n'est point exécutée.”
% pigu 13(1)(e) APA quy dinh: AstraZeneca “Khdng theo bat ky nghia vu, hop d6ng nao, néi cach khdc, ddi vdi bat ky ca nhdn hodc bén thi ba nao lién
quan dén cdc liéu lurong nhu théa thuan ban du véi Chau Au hodc xung dét hay khdng nhét quan vdi viéc thuc hién day du cdc nghia vu cia minh doi véi
EU, hodc cd thé, diéu dé sé ngan can hoan thanh thuc hién cac nghia vu cta minh theo hop déng.”
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don.?” Dieu 870 Bd luat Tu phép Bi
quy dinh: “Trong qud trinh t6 tung,
moi bén phai ndp bang chirng vé
st kién ma minh cdo budc”. % Vi
thé, khi cac bén dua ra céo budc
thi phai cd nghia vu ching minh
diéu do6 co céan clr va hop phap.
Trong truong hop nay, EU véi tu
cach la nguyén don phai c6 nghia
vu chirtng minh cédo budc cua minh
c6 can ct. Trén co s¢ d6, Toa an sé
xem xét va ra quyét dinh. Tréi lai,
duong nhu Toa an Bi da dam nhan
nghia vu chirng minh thay cho ch
thé c6 quyén loi truc tiép trong vu
an, trc la EU. Diéu nay la khong
phu hop vi viéc giai quyét quan hé
dan su la giai quyét lgi ich tu cua
céc chu thé.

3.2. Ve luat diéu chinh ma Toa
an Bi ap dung dé giai quyét van dé
mién trir trach nhiém AstraZeneca
AB

Theo quan diém cla nhém tac
gia, su chua hop ly trong can ct
ma Toa én dua vao dé lap luan
xuat phat tir sy dai lap trong hai hé
thong phap luat. Dai véi phap luét
clia cac qudc gia thudc hé thong
dan luat nhu Bi, 16i la mot trong
nhitng cén ctr dé xac dinh trach
nhiém do vi pham hgp dong. Trong
khi d6, cac diéu khoan vé nghia vu
no luc trong APA c6 ngubn goc tir
thong luat®, khong coi 16i 1a mot
trong céc yéu td dé xac dinh trach
nhiém hgp dong. Do d6, dé hai hoa
gitra hai hé thong phéap luat noi
trén CISG sé la su lua chon phu
hop. B&i khi ép dung CISG dé giai
quyét tranh chap gitra EC va Astra-
Zeneca AB, Toa an Bi sé phai xét
dén hau qua cua dai dich khién As-

traZeneca AB cham tré giao hang
c6 thé dugc khac phuc hay khong,
thay vi chi chu trong vao yéu t 16i.
Qua dd, qua trinh xem xét mién trir
trach nhiém cho AstraZeneca AB
sé trd nén khach quan va hgp ly
hon.

Nhén thay, CISG c6 thé duoc
ap dung dé giai quyét tranh chap
APA gitra EC va AstraZeneca AB
vi hai ly do co ban sau. Thi nhat,
theo Diéu 18(4) APA, thoa thuén sé
dugc diéu chinh bai phép luat Bi,
nghia la nhiing diéu udc qudc té
ma nudc Bi la thanh vién (bao gom
CISG) va céc van ban quy pham
phép luat quéc gia nhu BLDS hoan
toan c6 thé dugc dp dung cho hop
dong mua bén vac-xin gitra EC va
AstraZeneca AB. Nhu vay, Cong
udc c6 thé dugc ap dung mot
cach gian tiép tai Diéu 1(1)(b)
CISG: “Céng udc nay dp dung cho
cac hop dong mua ban hang hod
giira cdc bén c6 co s kinh doanh
0 cdc Quoc gia khac nhau: (b) Khi
theo céac quy tac tu phdp quéc té
thi luat duoc dp dung la luat cua
nudc thanh vién Céng udc nay. Thir
hai, phan mg dau ctia APA thé hién
EC str dung dia chi thuong mai tai
Brussels (Bi), tirc EC tham gia hgp
dong vdi tu céch la mot cha thé tu
va tuong tu, AstraZeneca AB c6 tru
s@ thuwong mai tai Thuy Dién. T
dé, Cong ude nay hoan toan phu
hop véi Diéu 1(1)(a) CISG: “Céng
wdc nay ap dung cho cdc hop dong
mua ban hang hod gira cdc bén co
co SO kinh doanh ¢ cdc Quéc gia
khdc nhau: (a) khi cac Quéc gia la
Qudc gia thanh vién”.

V& tinh kha thi cta CISG, dé co

thé mién trir trach nhiém cho bén
AstraZeneca AB, hgp dong mua
bén hang héa mang tinh phé quat
hon bdi CISG dugc cong nhan tai
94 qudc gia trén thé gidi cling nhu
diéu chinh hiéu qua hoat d6ng mua
ban hang hda qudc té tinh dén thoi
diém hién tai. Vi vay, viéc dp dung
CISG sé la giai phap an toan hon
cho ca doi bén, bdi CISG sé tranh
khai tinh hudng mot bén cd loi thé
vé giai thich diéu khoan hgp dong
bdi phap luat cua chinh qudc gia
d6 trong viéc giai quyét tranh chap
G Toa an, Trong tai.

Bén canh do, tinh hinh dich
bénh dién bién phirc tap va khong
thé luong trude dugc, doi hoi su
cai tién lién tuc trong quy trinh
san xuat nham phat trién céc loai
vac-xin chdng lai céc bién chung
md&i chi c6 thé dugc xem 1a “trd
ngai khach quan”.3® Bén canh dé,
Toa an toi cao Bi xét xt cap giam
doc thdm da tirng lam 6 cum tir
“tr ngai” dé cép trong Diéu 79(1)
CISG.?" “Trd ngai” c6 thé bao gom
céc hoan canh d4 thay ddi lam cho
hoat dong clia mot bén gap kho
khan vé kinh té, ngay ca khi viéc
thuc hién vi khong thé thuc hién
dugc. Toa nhan manh rang, dé
du diéu kién 1a mot “trd ngai”, thi
su thay d6i cua hoan canh khong
luong trede dugc tai thoi diém
giao két hgp dong.’2 Vi vdy, As-
traZeneca AB gap kho khan trong
viéc tudn tha ké hoach cung cép
vac-xin dung thoi han do trg ngai -
dai dich dién bién ngay cang phic
tap la diéu c6 thé chap nhén. Hon
nira, Diéu 79(4) CISG quy dinh
rang: “Bén khong thuc hién nghia

7 Kermit L. Hall, The Oxford Companion to American Law (NXB Oxford University 2002) <https://www.oxfordreference.com/view/10.1093/0i/
authority.20110803095812106> truy cap ngay 28/11/2021

% B¢ luat Tu phép Bi, Diéu 870

2 Ngo Nguyén Thao Vy, Nguyén Hoang Thai Hy, ‘Tranh chap hgp dong giira EC va AstraZeneca AB: Chién lugc soan thao hgp dong trudce nguy co bi doc
chiém ngubn vaccine', Thoi bdo Kinh té€ Sai Gon (08/7/2021) <https://thesaigontimes.vn/tranh-chap-hop-dong-giua-ec-va-astrazeneca-ab-chien-luoc-
soan-thao-hop-dong-truoc-nguy-co-bi-doc-chiem-nguon-vaccine-2/> truy cap ngay 05/9/2021

% Ban an AstraZeneca AB vs. EC [2015] French-speaking court of First Instance, 2021/48/C, [section 25]

31 CISG, Dieu 79(1) quy dinh: “Mot bén khong chiu trach nhiém vé viéc khong thuc hién bt ky mot nghfa vu nao d6 cua ho néu ching minh dugc réng
viéc khong thuc hién ay la do mt tré ngai nam ngoai sy kiém sodt clia ho va ngudi ta khong thé chd dgi mot cach hop Iy rang ho phai tinh tdi trd ngai
d6 vao ldc ky két hgp dong hodc la tranh dugc hay khac phuc céc hau qua cla nd.”
%2 UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods 2016, pt lIl, s IV(V) <https://uncitral.
un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/cisg_digest_2016.pdf>
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vu phai théng bao cho bén kia vé
tro ngai va hdu qua cua tro ngai dé
d6i vdi kha nang thuc hién nghia vu
cta minh". Trén thuc té, AstraZen-
eca AB da thong bao vao ‘ngay 22
thang 01 nam 2021, AstraZeneca
AB chi rd rang ho cd thé phén phoi
tich Ity vao cudi thang 3 nam 2021,
31 triéu liéu cho EU, theo diing thoi
gian tri hoan ba thang duoc cong
b trong bao cdo tién do thi hai
vao ngay 19 thang 01 (Phu luc 27b
cla tép AstraZeneca AB)'.*® R0
rang, Toa an cap so tham thu Iy vu
viéc nay nén tham khao va ap dung
pigu 79(1) va Diu 79(4) CISG dé
giai quyét tranh chdp mot cach
hiéu qua hon.

Nhin chung, lap luan cta Toa an
Bi vé cac van dé lién quan dén tra-
nh chép la c6 cén ci. DU vay, dac
biét 1a v6i van dé mién trir trach
nhiém do cham tré giao hang, Toa
nén dp dung CISG d€ dua ra nhan
dinh hop ly hon ciing nhu hai hoa
hai hé thong phap luat dan luét va
thong luat nhu da deé cap.

4. Bai hoc kinh nghiém cho Viét
Nam

Viét Nam hién da va dang la bén
mua vac-xin, dong thoi mot s6 do-
anh nghiép dugc pham Viét Nam
tham gia vao thi truong qudc té
vGi tur cdch cia mot nha cung tng.
Chinh vi th&, tir tranh chap giira EC
va AstraZeneca AB, nhom tac gia
rat ra mot s6 bai hoc kinh nghiém
vé diéu khoan mién trir trach nhiém
do cham tré giao hang va céc diéu
khoan cd lién quan. Nhirng van dé
nay cd gia tri tham khao cho Viét
Nam trong qua trinh soan thao hgp
dong mua ban vac-xin vdi tu cach

la bén céu va bén cung.

4.1. Vai tu cach la bén cau

Vé diéu khoan mién trir trach
nhiém do giao hang khong dung
han trong hgp dbng, trong boi
canh nguodn cung khan hiém, néu
cac nha cung ng dua ra diéu
khoan nay thi Viét Nam budc phai
chap nhan khi giao két hop dong.
Diéu nay duoc thé hién rd trong
cac Nghi quyét mua vac-xin cua
Chinh phu, chang han nhu Nghi
quyét 109/NQ-CP*, Nghi quyét
61/NQ-CP*. Truong hgp cac bén
thoa thuan ap dung phap luat Viét
Nam, c4c nha san xuat vac-xin c6
thé vién dan Diéu 294(1)(a)* Luat
Thuong mai 2005 dé c6 tinh giao
hang khong ding han. Bdi I khéc
vGi phap ludt cia mot s6 qudc gia
nhu Phap¥, Lién bang Nga®*, quy
dinh cua phap luat Viét Nam, cu
thé 13 Didu 294(1)(a) Luat Thuong
mai 2005 mac nhién cong nhan gia
tri phap Iy cla thoa thuén mién trir
trach nhiém gilra cac bén ban dau,
ma khong xét dén tinh bat hop ly
hay nguyén nhéan dan dén hanh vi
vi pham hgp dong. Do d6, néu ép
dung luat Viét Nam dé diéu chinh
hgp dong, bén cung (rng vac-xin cé
thé loi dung su ton tai cta céc thoa
thuan vé mién trir trach nhiém dé
¢ y vi pham hop déng ma khong
phai chiu trach nhiém bo6i thuong
thiét hai.

Bén canh dd, doi véi hoan canh
dién bién kho luang bai dich bénh
COVID-19 hién nay, sé khong dé
dang khi cac chi thé trong hap
dong danh gia mirc d6 hoan thanh
cong viéc chi dua trén két qua. Do
do, viéc bén cé quyén yéu cau bén

c6 nghia vu dua ra két qua hoan
thanh thuc hién theo hop doéng la
diéu khong hagp ly. Vi vay, khuyén
nghi tham khao diéu khoan “n6 luc
t0i da hop ly” dé xem xét qua trinh
thuc hién nghia vu nhung nén ap
dung moét cach linh hoat phu hgp
vGi boi canh Viét Nam.

4.2. Vi tu cach la bén cung

Tir nhitng thuc tién duoc phan
tich & trén, bai viét dang phan tich
theo hudng thoa thuan mién tr,
nghta la c6 lgi cho bén cung. Chinh
vi thé, nham han ché nhitng bt lgi
phat sinh cho céc nha san xuat va
cung Ung vac-xin, nhom tac gia
sé dua ra mot so luu y trong cach
soan thao hgp déng ma cha thé
tham gia giao két la cac doanh ng-
hiép dugc phdm san xuat vac-xin
tai Viét Nam bdi xét theo tinh hinh
trén thuc té, bén cung thuong la
céc cong ty, tap doan dugc pham,
chang han nhu: VABIOTECH (Viét
Nam), Moderna (M§), Pfizer (My),
Sinopharm (Trung Qudc), Cong ty
AICA Laboraries, Base Business
Unit (BBU) AICA (Cuba), Cong ty
Bharat Biotech International Limit-
ed (An D9),...

Th& nhat, vé luat diéu chinh
hop dong, nhom tac gia dé xuat
ap dung CISG diéu chinh hgp dong
nham thé hién tinh than qudc tg,
phl hop bdi canh dam phan song
phuong, da phuong hién nay, cling
nhu gidi quyét cac van dé phat
sinh trong hop dong mot céch hiru
hiéu hon.

The hai, dudi géc d6 la bén cung
cap vac-xin, cac doanh nghiép Viét
Nam nén tham khao va 4p dung
quy dinh vé mién trr trdch nhiém

% Ban 4n AstraZeneca AB vs. EC [2015] French-speaking court of First Instance, 2021/48/C, [section 21]
% Nghi quyét 109/NQ-CP, Diéu 1(2) quy dinh: “Chap nhén giao hang khdong dng tién dd néu trong hgp ddng, phai tiép nhan du sd lugng 10 triéu liéu vac
xin, k€ ca trong trudng hop Trung tam ky thuét di truyén va cong nghé sinh hoc Cu Ba giao hang cham.”
35 Nghi quyét 61/NQ-CP, Digu 1(3) quy dinh: “Céng ty VNVC c6 thé giao hang khong dting tién d3.”
% Luat Thuong mai Viét Nam 2005, Dieu 294(1)(a): “Bén vi pham hgp déng dugc mién trach nhiém trong trudng hop xay ra trudng hgp mién trach nhiém

ma céc bén da thoa thuan”.

37 “Néu su vi pham hop dong 13 ¢ y thi thoa thuén mién trir trach nhiém sé khong c6 gid tri phép ly.”

Xem thém tai: Duong Anh Son, ‘Thda thuén han ché hay mién trir tréch nhiém do vi pham hop dong?’ Tap chi Nghién ctru Lap phép s6 3 (3/2005), <http://
lapphap.vn/Pages/anpham/xemchitiet.aspx?ltemID=215> truy cap ngay 16/11/2021

% BLDS Lién bang Nga, Diéu 401(4) quy dinh: “Céc thoa thuan trudc vé han ché hay mién trir trach nhiém do vi pham nghia vy mot cach ¢ y dugc coi

la khong c6 gia tri phép Iy."
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tai Diéu 15(1)(e) APA. Cu thé, thay vi cdc bén chi thda
thuan mac nhién mién trir trach nhiém néu giao hang
tré, thi cac doanh nghiép xem xét nguyén nhan dan
dén giao hang tré khi giao thwong véi cac qudc gia.
Céc bén sé tu thiét ké mot diéu khoan gidi han hodc
mién trir trach nhiém dua trén nguyén tac co ban cla
phép luat hop dong dan su qudc té - nguyén tac ton
trong su tw do thoa thuan (party autonomy). Dua theo
Diéu 35 Luat mau UNCITRAL 1985 (stra ddi, bo sung
2006) vé Trong tai Thuwong mai qudc té: “Nguyén tac
tu do théa thudn cua cdc bén cé tdm quan trong dac
biét trong céc truong hop qudc té." Nguyén tac nay
cho phép cac bén lya chon hodc diéu chinh cac quy
tac vdi su tu nguyén tu do cam két, thoa thuan hop
dong ma khong vi pham phép luat. Tir dé xuat tham
khao nay, mot mét, bén cung van dam bao dugc trach
nhiém cta minh, mat khac bén cung van cd thé du liéu
truong hop rdi ro vi tinh hinh dai dich COVID-19.

Thi ba, theo kinh nghiém tir tranh chép, cu thé |3
Diéu 13(1)(e) APA, luu y vé n6i dung dam bao cung
cdp vac-xin trong soan thao hgp déng giira hai bén
thoa thuan sé khong dé anh hudng bdi bén thir ba.
Trong trwong hop nhiéu qudc gia tin tudng va lua
chon Viét Nam la bén cung cap vac-xin, bén cung tng
can can nhac nhiing |0i dé nghi gilra cac nudc va dua
ra su lya chon phu hogp dua vao quy mo chudi san
xuat va kha ndng cung cap. Bdi, néu so luong don dat
liéu vac-xin qua 16n so véi quy mo, nguy co cao Viét
Nam sé khong dugc mién trir trach nhiém ma phai boi
thuong thiét hai vi khong cung cép di lugng vac-xin
trong thoi gian hop ly.

Thi tu, Viét Nam cédn c6 cac nha mdy san xuat du
phong tai Viét Nam hodc tai cac qudc gia khac vdi diéu
kién cac co s& san xuat dat chuan GMP (hé thdng céc
tiéu chuén thuc hanh san xuat t6t nham kiém soat
céc yéu t6 co thé gay anh hudng dén qua trinh hinh
thanh chat lwgng san pham), nham tranh tinh trang
khong c6 nha mdy thay thé khi nha cac may chinh gédp
sur ¢0 trong quy trinh san xuat vac-xin. Dong thoi, rat
kinh nghiém tir AstraZeneca AB*, nham han ché san
lwgng vac-xin cua cac nha may khong nhu du liéu ban
dau, cac nha quan ly nén |ap ké hoach kiém tra hiéu
suat thuong xuyén cua cac nha may chinh.

Ngay tir giai doan tién hgp dong, Viét Nam c6 thé
xem xét cac luu y tir bai hoc kinh nghiém trén nham
xdy dung chién luge soan thao hop dong hiéu qua,
ddc biét chi trong cac diéu khoan lién quan dén mién
trir trach nhiém va thoi han thuc hién nghia vu giao
hang nham han ché cac hau qua phap ly bat lgi trong
qua trinh thuc hién hop dong.

5. Két luan

Nhin chung, tranh chap giira AstraZeneca AB va
EC xudt phat tlr nguyén nhan ma AstraZeneca AB -
bén thuc hién nghta vu dua ra khi giao hang cham tré
chua du co sd dé duge mién trir trach nhiém theo thoa
thuan thuén cua céc bén tai Diéu 15(1)(e) APA. Astra-
Zeneca AB chua “nd luc t6i da hop ly” trong céch thic
giai quyét tim co sd san xuat khac theo Diéu 5(4) APA
thay cho nha may bj gidn doan tai Bi. Hon nita, Astra-
Zeneca AB chua dam bao thuc hién dling nghia vu
hop d6ng quy dinh tai Diéu 13(1)(e) khi d& bén thir ba
(Vuong qudc Anh) anh hudng dén so lugng cung tng
vac-xin giai doan dau (300 triéu liéu). Qua trinh giai
quyét tranh chap trén gap nhiéu trd ngai bai phép luét
diéu chinh hgp dong va Toa an thu ly vu an déu thudc
hé thong dan luat, trong khi céc diéu khoan trong hop
dong thé hién rd tinh than thong luat. Chinh vi thé, cac
bén c6 thé lua chon ap dung diéu udc qudc té mang
tinh hai hoa cao nhu CISG. Qua vu tranh chap gitra EC
va AstraZeneca AB, Viét Nam va dac biét la cac doanh
nghiép Viét Nam khi giao két hop dong vdi tu cach la
bén cung va bén cau cé thé tham khao bai hoc kinh
nghiém da dé cap tai muc 4 dé dam bao quyén lgi tdi
da cho cac doanh nghiép dong thai, can bang lgi ich
clia cdc bén trong hgp d6ng va thé hién tinh than hiru
nghi gilra Viét Nam va cac qudc gia.

DANH MUC TAI LIEU THAM KHAO
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Nhan xét
* Giang vién: ThS. Nguyéen Cong Dinh
1. Vé phuong phap nghién ciru

Phuong phap nghién cttu phu hop, phan tich cdch
ap dung phép luat cua Toa an trong mét vu viéc thuc
té, tir d6 dua ra quan diém cua tédc gia ciing nhu du
liéu mét s6 hudng cho Viét Nam khi tham gia vao
nhirng giao dich tuong tv.

2. Ve hinh thic

Bai viét c6 dau tu vé hinh thic, trinh bay ding quy
chudn mét bai nghién ctu. Trich dan day dd va r rang,
diing yéu cdu trich dan.

3. Vé néi dung
- Uu diém:

+ Bai viét c6 muc tiéu rd rang, cau tric hop ly,
phuong phap nghién ctu pha hop;

+ Bai viét cd thé hién duoc quan diém cua tac gia vé
van dé nghién ctru, nhitng phén tich vé mién trir trach
nhiém, luat diéu chinh ma Toa an dp dung la tvong d6i
thuyét phuc.

- Diém cén cai thién:

+ Dé tai nhom lua chon twong déi hep, muc tiéu
nhém huéng dén la bai hoc kinh nghiém cho Viét Nam
trong soan thao hop déng cung (rng vac-xin Covid-19
SE kho cd nhiéu gid tri dp dung trén thuc té, nhom nén
chon nhitng dé tai cd tinh khdi va tinh trng dung cao
hon. Vi du véi dé tai nay, nhém van cé thé phén tich
va binh luan vé mién trir trach nhiém trong tranh chap
gitra EC va ASTRAZENECA AB, nhung khi dua ra dé
xudt va két luan thi nén khai quat van dé rong ra, khong
chi dirng lai trong soan thao hop dong cung (ng vac-
xin Covid-19 ma cd thé la cdc mat hang duoc phdm néi
chung, va khong chi la déi vdi Covid-19, ma dé c6 thé
la nhitng tro ngai khac (thién tai, chién tranh,...);

+ Bai viét cia nhém chu yéu trich dan chinh ngi
dung va quan diém cua toa dn vé vu viéc phan tich,
cing nhu la cdc quy dinh phdp luat cé lién quan, kh-
ién cho cdc quan diém nhém dua ra trong bai viét con
tuong doi chu quan, nhém nén tham khao thém céc lap
luén, quan diém, phan quyét cua cdc co quan xét xir
khdc trong nhiing vu viéc tuong tu dé c6 gdc nhin phu
hop, khdch quan hon, hodc quan diém cua céc tac gia
khéc vé vu viéc nay.

+ Mot s6 kién nghi con chua kha thi va chua triét dé.
Trong bai viét nay, nén dua ra nhiéu hon céc kién nghj
cho bén céu, vi sé cé gia tri nhiéu hon cho Viét Nam

(Viét Nam d4, dang, va kha nang sé€ nhap nhiéu vac-xin
hon la xuat khau vac-xin), nhung nhiing kién nghj cho
bén céu cua bai viét con twong déi han ché, va chua
thé giai quyét triét dé€ van dé mién trach nhiém, néu
truong hop c6 bat trac va bén cung dua ra van dé mién
trach nham chdi bo trach nhiém; Cédc kién nghi cho bén
cung ciing can can nhac, vi du kién nghi vé lra chon
luét dp dung la CISG, kién nghi nay nén ap dung tiy
hoan canh, vi CISG tuy cé nhiéu nudc ky két, nhung van
ton tai nhiéu bat cap, nhiing kién nghi khac khéng han
la cdc kién nghj vé phap ly.

* Luat su: Tran Minh Tuan - Luat su Céng ty Luat
Nishimura & Asahi

1. Vé phuong phap nghién ciru

Phuong phap binh luan an chi tiét - ré rang, ¢ géc
nhin cd nhan cua tdc gia

2. Vé hinh thirc

Khdng c6 van dé gi

3. Vé néi dung

- Uu diém:

Bai viét rat chi tiét, ddc biét la y kién ca nhan vé ban
an cua Toa an Bi.

- Diém can cai thién:

+ Bai viét tap trung nhiéu vé phan quyét cua Toa an

Bi nhung chua lam ré nhitng Iap ludn - cén ci cua cdc
bén nguyén don va bi don trong vu kién;

+ Bai viét chua lam ré phap luat diéu chinh hop
ddng trong vu tranh chép nay la gi, c6 duoc cdc bén
quy dinh ré trong hop dong hay khéng;

+ Bai viét khuyén nghi tham khao diéu khodn “no luc
t6i da hop ly” d& xem xét qud trinh thuc hién nghia vu
nhung nén dp dung mét cach linh hoat phu hop vdi béi
canh Viét Nam, tuy nhién day la mgt kién nghj chung
chung va khéng ro phu hop béi canh Viét Nam la thé
nao;

+ Phan khuyén nghi vé bén cung c6 vé khéng thurc té
vi nhém tdc gia xem Viét Nam vdi tu cach quéc gia la
bén cung cap vacxin, trong khi thuc té€ bén cung vacxin
thudng la doanh nghiép Viét Nam;

+ Bai viét can nhac dua ra khuyén nghi lién quan
dén co quan giai quyét tranh chap la trong tai quoc té
thay vi Toa dn qudc gia c6 dam bao tét hon quyén lgi
cua cdc bén?
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Co thé ban chua biét

DAO LUAT CAM PHAN BIET DOI XU VE D0 TUOI TRONG SU' DUNG LAO

PONG VA HO TRQ VIEC LAM CHO NGUOI CAO TUGI CUA HAN QUOC‘

KINH NGHIEM CHO PHAP LUAT VIET NAM VE XAY DUNG CHINH SACH
VIEC LAM D01 VGI NGUOI LAO DONG CAO TUOI

Bui boan Minh Tri (K21502) & H6 Qudc Cudng (K21503C),
Sinh vién Truong Pai hoc Kinh té - Luat, PHQG Tp.HCM

Toc do gia hoa dén so thé gidi ting ngay cang nhanh va mang lai nhiéu thach thire déi vdi cdc quéc gia vé
van dé phic lgi, an sinh x& héi cho ngudi cao tudi,... dac biét 1a doi vdi nhitng qudc gia dang phat trién nhu Viét
Nam. M6t trong nhiing gidi phdp cG thé cdn nhac d€ giai quyét van dé gia héa dan so chinh Ia ho tro viéc lam
cho ngudi cao tudi.2 DE thuc hién gidi phdp nay cdc qudc gia trén thé gidi dang né luc ban hanh nhifng dao luat
vé thic day, tao viéc lam cho ngudi cao tudi, trong dé dién hinh la Han Quéc - qudc gia ndi bat véi Pao luat Cam
phén biét d6i xtr vé dé tudi trong str dung lao ddng va ho tro viéc lam cho ngudi cao tudi. Pao luat duoc ban hanh

nam 1991, duoc stra d6i, b6 sung gan nhat vao nam 2021.

Trong bai viét, nhém téc gia sé tap trung phén tich nhiing diém tién bé cua Dao ludt Cam phan biét doi xur vé
d6 tudi trong str dung lao déng va ho trg viéc lam cho ngudi cao tudi cua Han Quéc dé tir dé dua ra nhiing dé
xudt vé cdc quy dinh thdc day viéc lam cho nhém d6i tuong nay tai Viét Nam.

1. Pao luat Cam phan biét do
tudi trong lao dong va thic day
viéc lam cho nguoi cao tudi cua
Han Quéc

1.1. Tong quan vé Pao luit

Puoc xem la mot trong nhung
quoc gia c6 toc do gia hoa dan so
nhanh nhat thé gidi®, Han Qudc da
ban hanh Dao luat Cam phan biét
ddi xtr vé d6 tudi trong str dung lao
dong va ho tro viéc lam cho nguai
cao tudi (sau day goi tat la “Dao
luat”), dugc soan thao va thong
qua bdi Qudc hoi Han Qudc va Bo
Viéc lam va Lao dong Han Quac la
cog quan thyc thi chinh, nhu mot
bién phap trong qua trinh n6 luc
giai quyét nhitng bat cap tir tinh
trang gia hoa déan so tai qudc gia
nay.

Dao luat Cam phan biét doi xtr

va ho trg viéc lam cho nguoi cao
tudi [an dau dugc ban hanh chinh
thirc vao ngay 31/12/1991. Qua
nhiéu [4n stra ddi, bd sung, phién
ban diéu chinh méi nhat cua Dao
luat la vao ndm 2021. Dao luat dua
ra cac quy dinh va mic xt phat doi
véi nhitng van dé lién quan dén
phan biét tudi tac trong lao dong;
dao tao chuyén mén phu hop cho
lao dong cao tudi; xuc tién, tao viéc
lam cho ngudi cao tudi; dong thoi
Dao luat ciing quy dinh vé nhitng
nhiém vy, trach nhiém clia co quan
nha nudc cd thadm quyén va céc to
chirc kinh té trong viéc giai quyét
nhitng van dé nay, tir d6 gop phan
dam bao viéc lam cho nguoi cao
tudi va cho su phat trién cua nén
kinh t€ Han Quéc.

bao luat c6 05 chuong bao
gom 24 diéu, trong d6 nhitng noi

theo trinh ty. Trong bai viét nay,
nhom tac gia sé tap trung nghién
ctru mot so phan chinh trong Dao
luat ma nhom tac gia quan tam.
Phan nghién ctru thr nhat thudc
Chuong I-2, diéu chinh vé van dé
cam phan biét tudi tac trong tuyén
dung, dua ra nhitng truong hop
ngoai |é doi vdi cac quy dinh vé
phan biét do tudi trong lao dong;
dong thai ciing dua ra nhirng céch
thirc dé ngudi lao dong cao tudi
bao vé quyén va lgi ich ctia minh
khi bi phan biét do tudi trong qué
trinh lao dong. Phan nghién ciru
tha hai la Chuong Il, chuong dé ra
nhitng nhiém vu, trach nhiém cda
Nha nudc trong viéc ho tro viéc
lam cho nguoi cao tudi nhu thu
thap thong tin viéc 1am, ho trg, dao
tao kj nang nghé cho nguoi cao
tudi; dong thoi ciing ho trg doanh
nghiép trong viéc st dung nguoi

vé d9 tudi trong st dung lao dong  dung I6n duoc quy dinh cu thé
' Tén tiéng Anh: Act on Prohibition of Age Discrimination in Employment and Elderly Employment Promotion of South Korea in 1991 (abbreviated as:
Elderly Employment Act)

2 Ngudi lao dong cao tudi 1a ngudi tiép tuc lao dong sau do tudi theo quy dinh tai Digu 169(2) cla B luat nay. Tirc 1a ké tir nam 2021, tudi nghi huu cla
ngudi lao dong trong diéu kién lao dong binh thudng 1a da 60 tudi 03 thang di vdi lao dong nam va du 55 tudi 04 thang dai véi lao dong nir (B6 luat
Lao dong 2019 Diéu 148(1))

® Countries with the Oldest Populations in the World" PRB <https:/www.prb.org/resources/countries-with-the-oldest-populations-in-the-
world/#:~:text=Asia%20and%20Europe%20are%20home,at%20just%20under%2022%20 percent> truy cap ngay 06/5/2022
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lao dong cao tudi. Phan nghién
ctru thtt ba, Chuong Il quy dinh
vé cac giai phap ho trg va 6n dinh
viéc Iam cho ngudi cao tudi. Day la
nhitng noi dung chinh, mang nhiéu
diém tién b cua Dao luat. Cac
chuong con lai quy dinh chi tiét vé
ché tai cling nhu céc co quan co
thdm quyén trong thuc thi, kiém
tra, giam sét cac van dé lién quan
dén cam phén biét tudi tac trong
lao dong va xc tién viéc lam cho
ngudi cao tudi.

Tom lai, Dao luat Cadm phan biét
d tudi trong lao dong va thic day
viéc 1am cho ngudi cao tudi ¢ Han
Qudc la mot budc tién quan trong
va can thiét trong viéc giai quyét
cac van dé lién quan dén gia hoa
dan so, dac biét la van dé phéan
biét d6i xir do do tudi trong lao
dong va on dinh, xtc tién viéc lam
cho nguai cao tudi, gop phan vao
su On dinh va phat trién cda nén
kinh t&€ Han Quéc.

1.2. Diém tién bo cua Pao luat

Diém tién bo clia Pao luat Cam
phan biét d6 tudi trong lao dong va
thic day viéc lam cho nguoi cao
tudi nam & viéc Dao luat nay tap
trung diéu chinh, giai quyét nhirng
van dé lién quan dén dao tao, ho
trg 6n dinh viéc 1am cho ngudi lao
dong cao tudi. Dao luat dam bao
quyén toi da cho ngudi lao dong
cao tudi khi tham gia vao qua trinh
lao dong, dac biét la bao vé quyén
lgi, ho trg nang cao k§ nang nghé
nghiép, tao ca hoi viéc lam. Cu thé,
nhirng diém tién bo cua Dao luat
dugc thé hién nhu sau:

Thir nhat, Dao luat nay nghiém
cam phan biét do tudi trong lao
dong. Cu thé, Dao luat nghiém cam
nguoi st dung lao dong phan biét
doi x{r vai bat ky nguoi lao dong
cao tudi nao dang lam viéc hodc
bat ky nguoi nao mudn lam viéc
cho ngudi sir dung lao dong vi ly

4 Elderly Employment Act, Article 4(5)
S Elderly Employment Act, Article 4(9)
¢ Elderly Employment Act, Article 5 and 6

do tudi tdc ma khong cd ly do chinh
dang chang han nhu khong tuyén
dung ngudi lao dong cao tudi vi ly
do tudi tac; giam tién lwong va cac
phuc lgi dugc hudng so véi nhirng
ngudi lao dong khac; chuyén nguoi
lao dong cao tudi sang nhitng vi
tri cong viéc khéng phu hgp, thu
nhap thap hodc sa thai ma khong
c6 ly do chinh dang. Bén canh do,
dé phu hgp vdi yéu cau thuc tién,
Dao ludt con néu cu thé nhirng
trwong hop ngoai 1€ khéng dugc
xem |a phan biét do tudi lao dong
nhu nhiing cong viéc ¢d tinh chat
dac thu yéu cau do tudi nhat dinh
(phi cong, canh sat,....); cac khoan
lwong, phuc lgi dugce tra tuong tng
véi thai gian cong téc trong cong
viéc; nhitng trudng hop gidi han d6
tudi 1a quy dinh chung cua doanh
nghiép dugc su thda thuan, thong
nhat cla tap thé hodc trong nhitng
trudng hop gidi han do tudi nham
duy tri va thic day viéc lam cua
mot nhdm tudi nhat dinh.*

Ngoai ra, Dao luat ciing quy
dinh r6 céch thic dé ngudi lao
dong cd thé thuc hién dé bao vé
quyén lgi ctia minh khi bj phan biét
doi x(r do tudi tac. Bat ky nguoi
nao bi phan biét d6i xtr do do tudi
déu c6 quyén nop don Ién Uy ban
Nhan quyén qudc gia (NHRCK) dé
yéu cau bao vé lgi ich chinh dang
cta minh, sau khi Uy ban Nhan
quyén quoc gia xem xét kién nghi
sé dua ra cac bién phap khac phuc
hdu qua cho nguoi st dung lao
dong néu nguoi str dung lao dong
c6 hanh vi vi pham phap luat va
nhitng ngudi str dung lao dong bat
budc phai thuc hién yéu cau khac
phuc dé& khac phuc hdu qua do
nhitng hanh vi vi pham nay gay ra.
Bén canh dé, Dao luat con nghiém
cam sa thai hodc c6 céac hanh vi
bat lgi khac nhu chuyén lam cong
viéc khac, ha luang, giam cac phic
lgi dwoc hudng... d6i véi nguoi lao
dong vi ly do ngudi lao dong da

khai kién, bao céo hodc cung cap
bang chirng, phan hoi hodc dua ra
|6i khai lién quan dén hanh vi phan
biét tudi tadc bi cdm bdi Dao luat
nay.® Quy dinh nay cho thay cac nha
lap phap da tinh todn, luong trude
nhitng trudng hop cé thé gay bat
lgi cho ngudi lao dong, bao vé tot
quyén lgi cia nguai lao dong trong
nhiéu tinh huéng. Nhitng quy dinh
nay la diém tién bo I6n trong Dao
luat nay nham ngan chan nhing
hanh vi phan biét d6i x{r do tudi
tac trong lao dong, bao vé quyén
va lgi ich hop phép cla nguai lao
dong cao tudi, thic ddy ho tham
gia nhiéu hon vao hoat dong kinh
té - xa hoi cua dat nudc.

Tht hai, Dao luat nay quy dinh
rd nhitng ho trg cia Nha nudc doi
vGi van dé viéc lam cua nguoi cao
tudi. Cu thé, céc ca quan Nha nudc
sé thu thap thong tin vé cac loi
moi lam viéc, tim kiém viéc lam, tir
d6 cung cap thong tin dén nguoi
lao dong gitp ho tiép can thong
tin tuyén dung dé dang hon. Pong
thoi, BO trudng Bo Viéc lam va Lao
dong, Thi trudng Thanh phd D6 thi
ddc biét, Thi trudng Thanh pho Do
thi, Thong doc hodc Tinh trudng
tinh tu quan dac biét hodc nhirng
ngudi c6 thdm quyén khac sé
ban hanh céc chinh sach dao tao
kj ndng nghé cho nguoi cao tudi
nham han ché nhiing dinh kién vé
tay nghé, trinh do cda nguoi lao
dong cao tudi, tir d6 thic day va
on dinh viéc 1am di kém véi viéc
dam bao tinh trang thé chat va tinh
than cla nguoi cao tudi.® Ngoai
nhitng hanh dong truc tiép, Dao
luat ciing quy dinh nhitng hanh
dong gian tiép cua Nha nudc nhu
ho trg, khuyén khich nguoi stir dung
lao ddng, trung tam gidi thiéu viéc
lam,... dé thdc day tao viéc lam
cho ngudi cao tudi. Chang han,
khi nguoi sir dung lao dong cung
cép cac dich vu gido duc, dao tao
nghé hodc cai thién co sd vét chat
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ctia minh dé phu hop va thic day
viéc 1am cho ngudi cao tudi thi ho
sé duoc Bo trudng Bo Viéc lam va
Lao dong trg cdp toan bo hodc mot
phan chi phi dd.” Hodc nhitng quy
dinh lién quan dén nhiém vy, trach
nhiém cua trung tam gidi thiéu viéc
lam cling dugc quy dinh r6 rang tir
Diéu 10 dén Diéu 11(2) cta bao
luat nay. Cu thé, trung tdm gidi
thiéu viéc lam sé gidi thiéu, tim
kiém va hudng dan viéc lam cho
ngudi lao dong cao tudi; dao tao,
gido duc nguoi lao dong cao tudi
thich tng véi noi lam viéc; tu van ky
thuat, gido duc, hudng dan vé quan
ly nhan sy, lao dong va cai thién
maoi trudng lam viéc cho ngudi lao
dong cao tudi. Nhitng quy dinh
trén cho thay su phan cong nhiém
vu ciing nhu trach nhiém r6 rang
gitra Nha nudc, ngudi str dung lao
dong va trung tam gidi thiéu viéc
lam, tir d6 ho tro tim kiém, tao co
hoi va on dinh viéc lam cho ngudi
cao tudi, han ché nhirng hiu qua
do gia hda dan s6 gay ra.

Thit ba, bén canh nhitng bién
phdp nham ngan chan hanh vi
phan biét doi xtr véi nguai lao dong
gia do tudi tac, Dao ludt nay con
dé ra nhirng bién phap nham thic
ddy va on dinh viéc lam cho nguoi
cao tudi. Cu thé, Dao lut nay quy
dinh rd rang vé ty lé viéc lam tiéu
chuan® trong cac doanh nghiép
nham thic ddy mot so lugng viéc
lam nhat dinh cho ngudi cao tudi
trong céc t6 chirc kinh té.° Khi cac
t6 chirc kinh t& sir dung ngudi lao
dong cao tudi vuot mic ty 1é viéc
lam tiéu chuén theo Diéu 12 cla
Dao luat nay sé duoc mién hodc
giam thué theo quy dinh cua Dao
luat Han ché dénh thué déc biét.™
Hodc trong truong hop céc to

7 Elderly Employment Act, Article 8

chirc kinh t€ ap dung nhitng bién
phép, chinh sach khac gop phan
xuc tién va 6n dinh viéc lam cho
ngudi cao tudi sé dugc Bo trudng
Bo Viéc lam va Lao dong trg cap
chi phi cho cac hoat dong nay.™
Ngoai ra, néu nguoi st dung lao
dong tai st dung nguoi lao dong
da nghi huu cta ho hodc thuc hién
cac bién phap nhu ho tro lwong
thudng, dao tao nghé nghiép,...
cho ngudi lao dong da nghi huu
sé dugc ho trg mot khoan tién
thudng tir Nha nude nhu mot bién
phap khuyén khich nguai str dung
lao dong thuc hién cac bién phap
nay.'? Dong thoi, Dao luat con dua
ra danh sach vé nhirng viéc lam uu
tién danh cho nguoi cao tudi nham
khuyén khich cac t6 chirc kinh té
phan bd lao dong hop 1y.™

Bén canh nhirng noi dung da dé
cap, bao luat nay ciing quy dinh
nhitng ché tai doi véi nguoi sir
dung lao déng hodc cac ca nhan
vi pham viéc cdm phan biét doi
xtr d6 tudi hodc khong thuc hién
céc bién phap nham xdc tién va on
dinh viéc lam cho nguai cao tudi.
Nhirng ché tai nay dugc quy dinh
tai Diéu 23(3), Diéu 23(4) va Diéu
24 trong Dao luat, bao gém hai loai
hinh phat: phat hanh chinh va phat
tu. DOi vai bat ky nguoi str dung
lao dong nao c6 hanh vi vi pham
quy dinh trong céc diéu cta Dao
luat nay thi bi x&r phat hanh chinh
tUr ndm triéu won dén ba muoi
trieu won (twong duong khoang
chin muoi triéu dén nam trdm ndm
muoi triéu dong) hodc bat ky hanh
vi doi x(r bat lgi doi véi nguai lao
dong cao tudi vi pham Diéu 4(9)
cta Dao luat nay cd thé bi phat tu
lén dén hai ndm. Nhirng ché tai
clrng ran trén cho thay Nha nudc

rat cuong quyét trong viéc xt ly
cac truong hop vi pham lién quan
dén van dé phan biét doi xtr doi voi
ngudi lao dong cao tudi va no luc
nham tao ra viéc lam cho nguoi
cao tudi dé ho cd thé tham gia vao
hoat dong kinh té.

Tom lai, Dao luat cdm phan biét
d tudi trong lao dong va thic day
viéc 1am cho ngudi cao tudi & Han
Quoc la mot Dao ludt quan trong
va can thiét trong boi canh dan
s0 dang gia hda mot cach nhanh
chong, tao ra nhitng ganh nang va
bat on trong nén kinh t&. Vi vy,
viéc ban hanh va thuc thi hiéu qua
Dao luat sé gilp giai quyét duoc
nhitng ganh nang cho Nha nudc,
gop phan nang cao nang luc kinh
té clia qudc gia va déc biét la gop
phan tao nén cudc sdng on dinh
cho nhitng ngudi lao dong.

1.3. Diém han ché cua Dao luit

Viéc ban hanh Dao luat Cam
phan biét d6 tudi trong lao dong va
thdc day viéc lam cho ngudi cao
tubi da mang lai nhitng lgi ich nhat
dinh cho ngudi cao tudi tham gia
vao hoat dong kinh té. Song bén
canh nhiing diém tién b thi Dao
luat van con ton tai mot s diém
bat cap.

Thi nhét, Pao luat chua dua ra
quy dinh yéu cau ngudi sir dung
lao dong phai ké khai chinh xéac do
tudi clia nguoi lao dong cao tudi
dé co quan chirc nang c6 thé bao
vé quyén lgi cua ngudi lao dong
cao tudi khi ho bi ddi xur bat loi.
Bdi, mot s6 doanh nghiép va nguoi
st dung lao dong tai Han Quoc
hién dang lach luat qua cac hinh
thirc che giau hoac khai gian do
tudi cua nguoi lao dong cao tudi.
Trong hop dong lao ddong, nguoi

8 Ty Ié viéc lam tiéu chuan la ty Ié ngudi cao tudi ma ngudi st dung lao dong bat budc phai st dung dé thic ddy viéc lam clia ngudi cao tudi tai mot
dia diém kinh doanh dugc quy dinh bdi Nghi dinh Tong thong trén co s& xem xét tinh trang viéc lam hién tai, hinh thirc viéc lam, v.v. ctia ngudi cao tudi.

°Elderly Employment Act, Article 12
10 Elderly Employment Act, Article 14(1)

Xem thém: Restriction of Special Taxation Act of Korea in 2021

" Elderly Employment Act, Article 14(2)
12 Elderly Employment Act, Article 21(2)
'3 Elderly Employment Act, Article 15 and 16
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str dung lao ddong c6 thé yéu cau
ngudi lao dong cao tudi khai bao
gian di tudi ctia minh nham phong
tinh hudng xay ra trwong hop phan
biét do tudi duoc quy dinh trong
Dao luat, tir d6 ho sé khong bi xtr
phat vi hanh vi ciia minh. Dao luat
chi quy dinh rang nhiing nquai str
dung lao dong hang nam phai bao
cdo tinh trang viéc lam hién tai cta
nguoi cao tudi véi Bo Viéc lam va
Lao dong, theo quy dinh cta Phap
lénh cua Bo Viéc lam va Lao dong
chir chura c6 quy dinh vé viéc yéu
cdu ngudi st dung lao dong phai
ké khai chinh xac vé do tudi cua
nguoi lao dong cao tudi.™ Day la
mot bat cap rat Ién nhung chua
dugc quy dinh trong Dao luat,
dan dén viéc khé cé thé dam bao
céac quyén va lgi ich hogp phéap cua
ngudi lao dong cao tudi dlng theo
tinh than cua Dao luat.

Thit hai, Dao luat chua dat ra quy
dinh cu thé vé tiéu chi cong viéc
ddi véi ngudi lao dong cao tudi,
dac biét la quy dinh vé cuong do,
tinh chat cua cong viéc danh cho
ngudi lao dong cao tudi nham dam
bao strc khde, cac quyén va lgi ich
hop phép khac ctia nguoi lao dong
cao tudi khi tham gia vao thi truong
lao dong. Trong nhiéu truong hop,
viéc phan biét doi xu gian tiép ton
tai théng qua cac hinh thdrc tinh
nang suat lao dong doi vdi nguoi
cao tudi. Cu thé, nhitng quy dinh
Dao luat chi dirng lai ¢ mic do
phd quat, khdng c6 quy dinh cu thé
vé cuong do (s6 gio lam viéc, thoi
gian nghi ngoi,...) va hiéu suat lam
viéc trong mot thai gian cu thé nén
mot s6 doanh nghiép hodc ngudi
str dung lao dong dua ra cac tiéu
chi c6 phan khat khe va qua stc tir
d6 gay strc ép véi ngudi lao dong
cao tudi. Mot s6 doanh nghiép,

cong ty khi tuyén dung nguoi lao
dong cao tudi thudng dua ra céc
yéu cdu va hiéu suat lam viéc l6n
hon so véi kha ndng ho c6 thé lam
viéc dé c6 thé t6i da hda lgi nhuén
cho cdng ty. Theo Co quan Thong
ké Han Quac, trong mot cudc khao
sat hoat dong kinh t& da chi ra
rang trung binh c6 32,7% nguai tir
65 tudi trd lén tham gia luc lugng
lao dong. Khao sét cua NHRCK cho
thay 84,4% nguai cao tudi tham gia
lao dong mot cach ép budc vi ly do
kinh t& va phan I6n ngudi cao tudi
duoc tuyén dung vao nhirng cong
viéc duoc tra lwong tam thoi ma
khong c6 hgp dong lao dong lau
dai. Vé céac loai viéc lam, 35,9%
ngudi cao tudi trong luc lwgng lao
dong lam viéc tu do va 35% la lao
dong tam thai (hodc hang ngay),
chi 26,7% ngudi cao tudi trong luc
lwong lao dong duoc hudng ché do
lam viéc theo hgp dong lao dong."

Thir ba, Dao luat chua quy dinh
rd vi tri cong viéc cling nhu mirc
thu lao, lwong thudng twong ng
danh cho ngudi cao tudi ciing nhu
thiéu quy dinh vé viéc gtri bao cédo
dinh ky vé cong viéc, ché do phuc
lgi,... clia nguoi lao dong cao tudi
cho co quan chirc ndng c6 tham
quyén dé xem xét, cap nhét tinh
trang. Xuat phat tlr chinh yéu cau
ty 1é viéc lam gitra nguoi lao dong
cao tudi so vdi tong s ngudi lao
dong trong cac t6 chic kinh té
dugc quy dinh trong Dao luat, mot
s0 nguoi st dung lao dong chi
tuyén céc nhan cong cao tudi ¢
cac vj tri it quan trong va thu lao
it hon so véi cac phong ban khac.
Cu thé, theo Uy ban Nhan quyén
Qudc gia Han Qudc chirarang 60%
ngudi cao tudi tra 16i ho khong thé
tim duoc cong viéc ho muén do
gidi han do tudi va khoang 45%

ndi rang ho c6 bi phan biét doi xu
vé tuyén dung, lvong, cong viéc, vi
tri va nhitng van dé khac."® Vi vay,
chinh nhitng quy dinh c6 vé mang
tinh cong bang nay lai vo tinh dan
t6i mot sy bat lgi cho chinh nguoi
st dung lao dong va lao dong cao
tudi tai Han Quéc.

Tir nhitng di€ém han ché néu
trén, theo quan diém cua nhom
tac gia, Dao luat can thuc sy dat
ra cac quy dinh cu thé, di sau hon
nira cac van dé thuc tién dé cd thé
ap dung quy dinh hiéu qua, han
ché phat sinh cac mat trai, kip thoi
phat hién, ngan chan nhitng hanh
vi phén biét doi xr do d6 tudi doi
vGi lao dong cao tudi.

2. Thuc trang gia héa dan so
¢ Viét Nam va ly do can thic day
viéc lam cho ngudi cao tudi

Twong tw Han Qudc, Viét Nam
cling la mot trong s nhirng quoc
gia c6 toc do gia hda dan so nhanh
nhat thé gigi."” Theo thong ké cua
Ngén hang Thé gidi nam 2020, dan
sO gia trén 65 tudi chiém 7,866%
tong dén so Viét Nam (97,34 triéu
nguoi) va tir dé nudc ta da budc
vao thoi ky gia hda dan sd."® bong
thoi, Quy dan so Lién Hiép Quadc
(UNFPA) dy doan dén nam 2036,
Viét Nam sé budc sang thai ky dan
s0 gia, chuyén sang tir xa hoi “gia
hdéa” sang xa hoi gia. Mot nghién
ctru khéc cua Tong cuc Thong ké
Viét Nam nam 2021 ciing cho thay,
trong giai doan 2009-2019, dan s6
cao tudi Viét Nam tang chiém gan
40% t6ng dan so tang thém. Ciing
trong giai doan nay, tong dan so
tang trung binh 1,14%/nam thi dan
s0 cao tudi tang t6i 4,35%/nam.
Trong nghién ctru nay, khoang 35%
ngudi cao tudi van dang lam viéc,
tuy nhién phan I6n la lao d6ng dé bi

'S ‘Information Submission of the National Human Rights Commission of Korea" ohchr.org <https://www.ohchr.org/sites/default/files/Documents/
Issues/OlderPersons/Submissions/NationalHumanRightsCommissionRepublicKorea.pdf> truy cap ngay 06/5/2022

°Tldd, n14

17'Gia hoa déan s’ UNFPA <https://vietnam.unfpa.org/vi/topics/gi%C3%A0-h%C3%B3a-d%C3%A2n-s%E1%BB%91?fbclid=IwAR25_pDp8whgF4V_qg9-1g-

t8Et09c0CPAXyT8dD3AZ2qcJ6fauoQSoxSjM> truy cap ngay 27/3/2022
'8 ‘Population ages 65 above (% of total population) VietNam’ World bank <https://data.worldbank.org/indicator/SP.POP.65UP.T0.ZS?locations=VN>

truy cap ngay 01/4/2022
¥ Tldd, n16
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ton thuong (tw 1am hodc lao dong
gia dinh) va c6 su khac biét rd rét
theo qidi tinh, do tudi va khu vuc
s0ng.2 Tr nhirng s6 liéu va nghién
clru néu trén, van dé gia héa dan
s0 dang trong tinh trang bao dong
va can c6 nhirng nhin nhan nghiém
tlc doi vdi van dé nay & nudc ta.
Qua d6 gia hda dan so dét ra nhiéu
thach thirc, kho khan ciing nhu la
co hoi doi vai nén kinh té néi chung
va thj truong lao déng trong nudc
noi riéng.

Trong thuc té xa hoi Viét Nam,
mot s6 thuc trang va van dé nhic
nhoi nhat trong viéc st dung ngudi
lao dong cao tudi thé hién nhu sau:

Thi nhat, trong qua trinh tuyén
dung va str dung lao dong, nhiéu
doanh nghiép van mang 16i tv duy
ngudi lao dong cao tudi khong phu
hop véi yéu cau cua cong viéc va
la ganh nadng doi véi day chuyén
san xuat. Trén cac trang mang truc
tuyén tuyén dung hién nay, gidi han
tudi ma nha tuyén dung thudng yéu
cau tir 18 dén 35 tudi. VGi ngudi
lao dong tudi tir 50 trd lén, cong
viéc tim dugc chu yéu la bao ve,
giup viéc gia dinh..., con vgi nhom
tlr 60 tudi trg 1én hau nhu khong ¢
viéc lam can tuyén qua cac nguon
va kénh tuyén dung phé bién.2' Tir
d6 c6 thé thdy da sd nguoi lao
dong cao tudi chd yéu tap trung
& hai nhdm chinh: lao dong tu do
nhu budn bén, hoat dong tha cong
m§ nghé truyén théng, lam nong
nghiép,... va lao dong phé thong
nhu tap vu, bao vé,... Do dd, viéc
gia hda dan so la nguyén nhan cua
viéc thiéu hut nguon cung lao dong
¢ mot sd linh vurc va nganh nghe.
Ngoai ra diéu kién lao dong cua
ngudi cao tudi trd nén ning nhoc

va doc hai hon va ho chi duoc
nhan vao lam cac cong viéc mang
tinh chat tam thoi v6i mac thu
nhap chi bang 1/3 so véi luong lao
déng chinh thire.?

Thir hai, mac du mot s6 ngudi
lao dong cao tudi da tirng la nhitng
ngudi cd kién thic, kinh nghiém,
trong s6 ho, rat nhiéu nquoi la
nhirng chuyén gia, nguoi lao dong
trinh do cao cua céc nganh, linh
vuc ¢ thé tiép tuc cong viéc
quan ly hodc cd van va cé nguyén
vong tiép tuc cong hién cho xa hoi
nhung ho khé c6 thé lam nhiing
cong viéc ¢ cac khu vuc chinh thire
nhu céc nhoém tudi khac.?? Ngoai
ra, nguoi lao doéng cao tudi bi boc
1ot va ho phai lao dong trong céc
moi truong doc hai va nang nhoc
hon so v6i do tudi cia minh? va
viéc d6 c6 thé gay anh hudng dén
strc khoe va dgi s6ng tinh than cla
nguoi lao dong cao tudi. Tr do
nhitng diéu nay sé khién cho viéc
str dung lao d6ng cao tudi bi chéch
sang hudéng tiéu cuc so v6i muc
tiéu bao vé quyén, lgi ich hgp phéap
cta nguoi lao dong néi chung va
ngudi lao dong cao tudi ndi riéng
ma phap luat va xa hdi hudng téi.

Thir ba, trong thuc t& ngudi
lao dong cao tudi gap nhiéu han
ché vi ly do strc khoe lan sy phat
trién, thay doi qua nhanh vé cong
nghé thong tin va cong nghé mdi
khién nguoi lao dong I6n tudi gap
nhiéu kho khan trong qua trinh lao
dong va san xuat. Nguoi lao dong
cao tudi han ché vé tri luc, thé luc
dan t6i kho tiép nhan nhiing kién
nhitng kién thirc va quy trinh hién
dai so v6i nhitng kinh nghiém da
0.2 Tir d6, dan tdi su chénh léch
trinh do gilra céc thé hé vé cong

nghé théng tin va cac cong nghé
mdi trong san xuat gilra cac thé hé
khong duoc giai quyét mot cach
triét dé.

Vi nhitng han ché trén, viéc tap
hop va thong nhat cac quy chuan
thanh mot quy dinh chung vé diéu
kién viéc lam, hoc tap dé dép dng
yéu cau cua thi trvong lao dong, vé
dam bao phc loi doi véi nguai lao
dong cao tudi la vo clung cap thiét.
Céc quy dinh nay sé dam bao céc
quyén va lgi ich hop phap dé tao
diéu kién hoc tép, tao ra thu nhap
cho ngudi lao ddng cao tudi. Ngoai
ra, thic day viéc lam cho ngudi cao
tudi con tao diéu kién dé ngudi cao
tudi c6 thé déng gdp kinh nghiém,
tu tao thu nhdp tir d6 khién ho
khong xem chinh ban than la ganh
nang cho gia dinh va xa hdi. bong
thai, thi trudng lao dong Viét Nam
G mot s6 nganh nghé sé ¢ thém
mot nguon cung bd sung dé han
ché sy thiéu hut do gia hda dan so
va can bang giira cac do tudi. Tir
do, khi su phan biét d6i xtr bi han
ché, quyén va lgi ich hgp phap cua
ngudi lao dong cao tudi duge dam
bao sé tao ra moi truong lao dong
sé tra nén tich cuc, hiéu qua hon
danh cho toan thé ngudi lao dong
néi chung va ngudi lao dong cao
tudi noi riéng.

3. Nhimg quy dinh cua phap
luat Viét Nam lién quan dén viéc
nghiém cam phan biét doi xtr do
tudi va thic day viéc lam cho
ngudi lao ddng cao tudi

Lao dong cao tudi la mot trong
nhirng van dé hang dau anh hudng
truc tiép dén su phat trién ctia mot
dat nudc, ddc biét la trong bdi canh
dan so dang trong qua trinh gia
héa nhanh chdéng nhu hién nay, vi

20 ‘Tgng diéu tra d4n s6 va nha ¢ nam 2019 Gia héa dan sd va ngudi cao tudi ¢ Viét Nam' Téng cuc théng ké (7/2021) <https://www.gso.gov.vn/wp-

content/uploads/2021/08/Dan-so-gia-hoaVI.pdf> truy cap ngay 05/4/2022
2 Thu Hién, ‘Tao viéc lam va dam bao thu nhap cho ngudi cao tudi’ VOV (03/01/2021) <https://vov.vn/xa-hoi/tac-viec-lam-va-dam-bao-thu-nhap-cho-
nguoi-cao-tuoi-827883.vov> truy cap ngay 05/4/2022
22 Tran Dirc Thang, ‘Ngudi lao dong cao tudi - Géc nhin tir khia canh phap Iy’ Tap chi céng thuong (04/02/2020) <https:/tapchicongthuong.vn/bai-viet/
nguoi-lao-dong-cao-tuoi-goc-nhin-tu-khia-canh-phap-ly-68409.htm> truy cap ngay 06/5/2022

2 'Thong tin tdm tat Gia hoa dan sd nhanh chong & Viét Nam: Théch thirc va co hoi' UNFPA <https://vietnam.unfpa.org/sites/default/files/pub-pdf/
PD_Factsheet rapid%20population%20ageing%20in%20VNM_printed%20in%202016_Tieng%20Viet_0.pdf> truy cap ngay 08/5/2022

% Tldd, n22
% Tldd, n22
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vay moi quéc gia déu xay dung cho
minh mot hé théng quy dinh phép
luat riéng nham diéu chinh linh vuc
nay va Viét Nam ciing khdng ngoai
|&. Phap luat Viét Nam da cd cac
quy dinh trong nhitng van ban quy
pham phap luat nham diéu chinh
nhitng mdi quan hé trong linh vuc
lao dong chang han nhu Bo luét
Dan su 2015, BO luat Lao dong
2019, Luat Viéc lam 2013,... Qua
qua trinh nghién ctru nhém téc gia
nhan thay phap luat Viét Nam cé
nhirng diém lién quan dén céc van
dé dugc quy dinh trong Dao luat
nhu sau:

Dau tién la quy dinh cla phap
luat Viét Nam lién quan trong van
dé phan biét doi xtr trong lao dong,
dac biét 1a nhirng quy dinh vé van
dé cam phan biét tudi tac trong linh
vuc nay. Hién phap 2013 quy dinh
nguoi lam cong an lwong dugc bao
dam céc diéu kién lam viéc cong
bang, an toan; dugc hudng luong,
ché do nghi ngoi; nghiém cam phén
biét d6i x{r, cuwdng birc lao dong, str
dung nhan céng dudi do tudi lao
dong t6i thiéu.?s Bén canh do, tai
khoan 1 va khoan 2 Diéu 8 Bo luat
Lao dong 2019 quy dinh cam phan
biét d6i xtr trong lao dong va cam
nguoc dai trong lao dong; khoan
2 Digu 4 Luat Viéc 1am 2013 quy
dinh ngudi lao dong binh dang vé
co hoi viéc lam. Ngoai ra, tai khoan
2 Diéu 7 Nghi dinh 28/2020/ND-CP
cta Chinh pha quy dinh xtr phat vi
pham hanh chinh trong linh vurc lao
dong, bao hiém x& hdi, dua nguai
lao dong Viét Nam di lam viéc ¢
nudc ngoai theo hgp dong quy
dinh phat tién tir 5.000.000 dong
dén 10.000.000 d6ng ddi véi hanh
vi phan biét d6i x{r vé do tudi trong
viéc tuyén va quan ly lao dong. Tir
nhitng quy dinh nay cho thay rang
phap luat Viét Nam da c6 nhirng
quy dinh so bo vé viéc cam phén
biét doi xtr trong lao dong.

Bén canh d6 con cé van dé vé
thdc day viéc lam cho nguoi cao
% Hién phap 2013, Diéu 35(2) va Diéu 35(3)

tudi. Can c Diéu 149 Bo luét Lao
dong 2019 quy dinh vé van dé st
dung ngudi lao doéng cao tudi,
theo d6, nguai sir dung lao dong
duoc Nha nudc khuyén khich sir
dung ngudi lao déng cao tudi phu
hop véi strc khoe va st dung hiéu
qua nguén nhan lyc, dong thoi
nguoi lao dong va ngudi st dung
lao dong c6 thé ky két nhiéu hop
dong lao dong cd thoi han nham
dam bao su on dinh viéc 1am cho
ngudi cao tudi; ngudi cao tudi
dugc hudng céc chinh sach lwong
thudng theo quy dinh phéap luat,
hop dong lao dong va bén canh do
nguoi st dung lao dong co trach
nhiém quan tdm cham séc sic
khde clia nguoi lao dong cao tudi
tai noi lam viéc.

Ngoai ra, Chuwong 5 Luat Viéc
lam 2013 c6 quy dinh vé hoat
dong, t0 chirc cua céc trung tam
gidi thiéu viéc lam, theo d6 cac
trung tam gidi thiéu viéc lam cé
trach nhiém tim kiém thong tin
viéc lam, tu van, gi6i thiéu, cung
cdp thong tin viéc lam cho nquoi
lao dong,...

Tom lai, du da cé nhitng quy
dinh vé céc van dé cam phan biét
ddi xur trong lao dong va thdc day
viéc lam cho ngudi cao tudi nhung
nhitng quy dinh cla phap luat Viét
Nam van con chung chung, chua
quy dinh cu thé vé trach nhiém,
quyén han, chinh séch ho trg cla
céc chi thé c6 tham quyén dé bao
vé quyén lgi cta nguoi lao dong
cao tudi trong van dé phan biét
tudi tac trong lao dong va thic
day viéc lam cho ngudi cao tudi.
Vi vay, theo quan diém cda nhém
tdc gia, Viét Nam nén xem xét
ban hanh nhitng quy dinh riéng,
chuyén biét vé nhitng van dé lién
quan dén nguoi lao dong cao tudi
nham dam bao cho cudc séng cua
nhitng nguoi lao dong yéu thé,
trong dé c6 nhirng ngudi lao dong
cao tudi, giam ganh ning cho gia
dinh, xa hdi. Dong thoi viéc ban

hanh nhitng quy dinh vé van dé lao
dong doi v6i ngudi cao tudi cling
phu hop véi tinh trang gia héa dan
s0 cua nudc ta hién nay, thic day
ngudi lao dong cao tudi tham gia
vao hoat dong kinh t&, 6n dinh
phtc lgi, an sinh xa hoi, gop phan
vao su 6n dinh va phét trién cua
nén kinh té cta dat nudc.

4. Mot so bai hoc kinh nghiém
cho Viét Nam trong viéc ap dung
Dao luat Cam phan biét doi xu ve
d0 tudi trong st dung lao dong va
ho tro viéc lam cho nguoi cao tudi
6 Han Quéc

Khi xay dung céc quy dinh danh
cho nguoi lao dong cao tudi &
nudc ta cling phai dam bao tinh
thuc tién va co tinh dp dung phu
hop véi thuc trang gia hoa dan so
va tinh hinh kinh t& - xa hoi & nudc
ta. Do dd, ching ta c6 thé tham
khao nhitng diém tién bo, dong
thoi khac phuc mot s6 han ché tur
Dao luat Cam phan biét doi xtr vé
d6 tudi trong st dung lao dong va
hé trg viéc l1am cho ngudi cao tudi
¢ Han Quac. Sau day, nhom tac gia
deé xuat mot so kién nghi dé c6 thé
xay dyng va phat trién nhirng quy
dinh lién quan dén viéc st dung
lao ddng cao tudi phu hop véi diéu
kién kinh té - xd hoi Viét Nam:

Thir nhat, phép luat Viét Nam
can c¢6 nhirng quy dinh riéng biét,
cu thé doi vdi van dé phan biét doi
xr do tudi tac trong mdi truong
lao dong, dac biét la d6i twgng lao
dong cao tudi. Dua trén cac quy
dinh cta B0 luat Lao dong 2019,
céc nha lap phép c6 thé sira doi, bd
sung dua trén viéc tham khao Diéu
4 dén Diéu 4(9) trong Dao luat. bao
luat c6 nhiéu diém quy dinh tuong
tu vdi BO luat Lao dong 2019 cla
Viét Nam nhu céc quy dinh vé viéc
st dung nguoi lao dong cao tudi
phai phu hgp véi kha nang va tao
ra co hoi, cai thién ca vé co so vat
chat lan chuyén mon, nang cao
tay nghé cho nguoi lao dong cao
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tudi. Ngoai ra con c6 nhiéu quy
dinh khac, rd6 rang hon nhu quy
dinh cdm phéan biét tudi tac trong
mang tuyén dung, luong thudng,
co hoi hoc tap dé cai thién chuyén
mon,... va quy dinh bat budc phai
khac phuc hau qua cta viéc phan
biét tudi tac trong lao dong & Diéu
4(7). Viét Nam tuy da cd co ché xu
phat hanh chinh cac hanh vi phan
biét tudi tac theo khoan 2 Diéu 7
Nghi dinh 28/2020/ND-CP nhung
lai khéng c6 quy dinh cu thé vé
hanh vi phan biét doi xdr vé do tudi
trong lao dong véi doi twong cu thé
la ngudi cao tudi nhu Dao luat tai
Han Qudc. Do vay, cd thé xay dung
mot van ban quy pham phap luat
hudng dan, di kem bd cac quy tac
chung lién quan dén nghiém cam
hanh vi phén biét tudi tac va hudng
khac phuc hau qua cua viéc phan
biét tudi tac nay.

Thir hai, d6 la vé quy dinh thic
day viéc lam danh cho ngudi cao
tudi. Tir thuc trang lao dong cao
tudi cha yéu la lao dong tu do va
lao doéng phé thong, Bo luat Lao
dong can c6 mot so quy dinh cu
thé vé viéc ho trg nang cao trinh do
chuyén mon, str dung cac cong cu
ho trg va cong nghé thong tin danh
cho ngudi lao dong cao tudi. O
Dao lut cta Han Qudc, Diéu 4(3)
c6 quy dinh rd vai tro phai ho trg
cla ngudi str dung lao ddng, trach
nhiém va nghia vu giai thich ké
hoach, tinh trang hién tai clia cong
viéc, cac kj niang dé co thé nang
cao tay nghé va dam bao tuan thi
Dao luat nay. Ngoai ra, vai tro cua
Chinh phu Han Quéc trong viéc ho
trg, thic ddy viéc lam cho ngudi
lao dong cao tudi ciing duoc thé
hién rd trong Dao luat. Cu thé, &
Chuong Il ctia Dao luat B trudng
Bo Lao dong Han Qudc va cac co
quan, ban nganh lién quan gitr vai
trd quan trong trong cac hoat dong
thu thap thong tin (Diéu 5), tim
kiém viéc 1am, md céc 16p dé ho
trg nang cao tay nghé cla nguoi

lao dong cao tudi (Diéu 6), ho trg
va hudng dan nguoi st dung lao
dong veé kién thic, quan ly va stir
dung hiéu qua nguoi lao dong cao
tudi (Diéu 7, Diéu 8),...

¢ Vviét Nam, Bo luat Lao dong
2019 ciing c6 Chuong IV quy dinh
lien quan tdi dao tao va nang cao
tay nghé cho nguoi lao dong nhung
hién tinh ap dung la doi vdi tat ca
dd tudi, chua tap trung vao nhém
lao dong cao tudi nhu khoan 1
Diéu 60 BO luat Lao dong 2019 cd
quy dinh nguoi st dung lao dong
sé la nguai xay dung ké hoach va
trich kinh phi cho viéc dao tao va
nang cao tay nghé cho nguoi lao
dong hang nam. Bén canh dé phap
luét cling nén b sung thém céc wu
déi va nhitng khoan ho tro cho cac
t6 chirc kinh t&€ dé khuyén khich
ho st dung va dao tao cho nguoi
lao dong cao tudi nhiéu hon. Tuy
nhién, ngay trong chinh Dao luat
cla Han Qudc ciling c6 mat s6 quy
dinh vé pham vi rong khong phu
hop va bi cling nhac da gay ra bat
lgi va han ché ddi vai viéc thic day
viéc lam va quyén dugc hoc tap,
nang cao tay nghé cua nguoi lao
ddng cao tudi trong thuc té. Vi vy,
viéc phdp luat Viét Nam can bo
sung quy dinh rd vai tro cla viéc
dao tao, nang cao tay nghé cho
ngudi cao tudi khéng chi nang cao
trinh d6, dap (rng nhu céu cda thi
truong lao dong ma con la co s¢
dé céc 16 chdre kinh t& ¢ Viét Nam
c6 thé thic day viéc 1am cho ngudi
lao dong cao tudi trong céc linh
vuc doi hoi su dao tao chuyén mon
nhat dinh.

Thi ba 1a céc chinh sach ho trg
ngudi vé huu di lam trd lai. Trude
hét, ca Dao luat Cam phan biét doi
xtr vé do tudi trong st dung lao
dong va ho trg viéc 1am cho nguoi
cao tudi ¢ Han Qudc nam 1991 va
B0 luat Lao dong 2019 cua Viét
Nam déu c6 quy dinh vé viéc su
dung lao dong cao tudi. Tuy nhién,
¢6 nhiéu diém mdi va tién bo ¢ Dao
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luat ma nha Iap phap Viét Nam c6
thé hoc hoi dé xay dung cu thé hon
vé céc chinh sach an sinh xa hoi,
diéu kién lao dong va dam bao
cac quyeén va lgi ich hgp phép cho
ngudi lao dong cao tudi nhu quy
dinh ho tro cho nguoi da vé huu tai
tham gia lao dong san xuat dugc
quy dinh ¢ Diéu 21(2), quy dinh dai
vGi ngudi st dung lao dong trong
viéc ho trg tim kiém viéc lam cho
ngudi da lam viéc cho t6 chic kinh
té clia minh. Bén canh do, truong
hop nguoi lao dong d6 t6i tudi
vé huu va co nhu cau tiép tuc lao
dong duoc quy dinh & Diéu 21(3)
cua Dao luat nay. Qua dé, can co
mot hudng xdy dung phap ludt dé
khong chi dam bao cac diéu kién
an toan lao dong, quyén va loi ich
hop phap cua nguoi lao dong vé
huu ma con khuyén khich nguai sir
dung lao dong ho trg cho nguai lao
dong cao tudi tiép tuc trg lai véi
cong viéc.

Cudi cung, ngay chinh Dao luat
van con mot sd han ché da néu
trén dan dén nhiéu & céc t6 chirc
kinh té& tai Han Quéc lgi dung va
gay ra nhiéu bat lgi doi vdi nguoi
lao ddng cao tudi. Do d6, dé cd thé
tranh duogc thuc trang trén, phap
luat Viét Nam nén duoc bd sung
thém cédc quy dinh yéu cau phai
khai béo dding va day dd vé dé tudi
va tiéu chuén viéc lam (bao gém
cuong do cong viéc, so gio lam,...)
va cac ché tai xtr ly nghiém cac
hanh vi khong tuan tha. Viéc khai
bdo ding do tudi trong hop dong
khong chi dam bao cac quyén va
lgi ich cta ngudi lao dong ma con
gilip cau tric cta céac chinh sach
an sinh xa hoi ctia nguoi st dung
lao dong dugc diéu chinh, cén
bang mot cach phu hop.

Tuy phdap luat da cé quy dinh
vé dam bao van dé sic khoe cua
nhom lao ddng cao tudi nhung cac
quy dinh nay khong c6 tinh dinh
lwong nén rat kho khan trong xuyén
sudt qud trinh kiém tra va gidam sat



trong thuc tién.? Trong cac trwdng hop tinh trang strc
khoe cua ngudi lao dong cao tudi khong phu hap véi
cong viéc, nguoi sir dung lao dong khong cé can cir
dinh lwgng dé c6 thé d@é nghi tam dirng hodc dirng st
dung nguoi lao dong cao tudi dé bao vé sirc khoe thé
chat lan tinh than cla ho. Tir d6 ciing cd thé bao vé
céac quyén va loi ich hop phép cua ca ngudi lao dong
cao tudi lan nqudi str dung lao dong. Mat khac, ciing
can c6 nhitng quy dinh chét ché vé cat giam nhan su
dua trén cac nguyén tac cong bang va phu hop véi
diéu kién cua doanh nghiép.

Viéc can bang ty & nguoi lao dong cao tudi trong
co cdu lao dong khong chi dirng lai & mirc do hinh
thirc ma phai d&t ding vai tro va phu hgp vdi kha nang
clia ngudi lao dong cao tudi. Trong Dao luat ngay tai
khoan 5 Diéu 2 c6 yéu cau rang trong co cau lao dong
thi cr mot trdm nguoi phai cé mot s6 lwong nguai lao
dong cao tudi nhat dinh tly thudc vao linh vuc. Do
d6, mot so doanh nghiép tai chinh Han Quéc tuyén
ngudi lao dong cao tudi vao lam céc cong viéc khong
quan trong hodc trai tay nghé nham doi phd dé du
s0 lwgng nhén cong cao tudi trén gidy to, tr d6 ma
réng quy mo san xudt mot cach lach luat. Viéc tuyén
dung nay phai dugc nhin nhan mot cach cong bang
doi vai loi ich gilra cac bén va phai dua trén nhu cau
cla ngudi sir dung lao dong,... dé cd thé bao vé quyén
va loiich cla ca nguoi lao dong lan nguai sir dung lao
ddong.? Vi vay, bén canh dua ra cac chi tiéu vé nguoi
lao dong cao tudi trong co cau lao dong thi viéc xay
dung va bd sung cac quy dinh va yéu cau cu thé khi
tuyén dung nguoi lao déng cao tudi dé cd thé han ché
hién tuong chdng ché, lach luat ciing vo cung quan
trong. Qua do6, viéc thic day viéc lam c6 su phdi hop,
ho tro gira doanh nghiép, ngudi st dung lao dong
véi céc co quan c6 tham quyén sé gdp phan lam cho
khoang céch giira trinh d, tay nghé cla cac do tuoi
trong xa hoi bi thu hep va dan xda di su phan biét doi
xUr do tudi tac trong lao dong.

Tir nhitng diém han ché va bat cép tir chinh Pao
luét, chling ta cd thé rdt ra nhiéu diéu dé c6 thé diéu
chinh phu hop véi diéu kién xa hoi va tinh hinh lao
dong dang budc vao giai doan gia hda dan sé cua
Viét Nam.

5. Két luan

Tom lai, Viét Nam da bat dau budc vao giai doan
gia hoa dan s, dat ra mirc do bao dong nhat dinh doi
vGi cac van dé cua thi truong lao dong. Do vay, nhom
tac gia tin rang chdng ta nén nhin nhan ding dan vé
ngudi lao dong cao tudi dé ho ciing co thé tham gia
vao thi truong lao dong, cling san xuat va cong hién
cho sy phat trién cua xa hoi phu hop véi diéu kién
thé chat va tinh than. Ching ta c6 thé hoc hdi va rit
ra nhiéu bai hoc tir Dao luat Cam phan biét doi xur vé
d6 tudi trong str dung lao dong va hé tro viéc 1am cho
ngudi cao tudi ¢ Han Qudc, tir d6 dat ra cac quy dinh
va tiéu chuén cu thé d6i vdi van dé st dung ngudi lao
dong cao tudi va khuyén khich tao viéc 1am cho ngui
lao dong cao tudi, lao dong da vé huu mudn téi tham
gia thi truong lao dong phu hop véi nén kinh té - xa
hoi nude ta. Nhitng cai thién do sé tao diéu kién dé
xdy dung mot thi truong lao dong cén bang, han ché
bi thiéu hut lao dong & mot s nganh nghé, gop phan
han ché dugc nhitng tac dong tiéu cuc cua viéc gia
héa dan s6, gidp on dinh su phat trién cda nén kinh
té Viét Nam.

27 Tran Dic Thang, ‘Hoan thién phép luat vé ngudi lao dong cao tudi & Viét Nam' Tap chi cng thuong (25/02/2022) <https://tapchicongthuong.vn/
bai-viet/hoan-thien-phap-luat-ve-nguoi-lao-dong-cao-tuoi-o-viet-nam-87189.htm#:~:text=%2D%20Kh %C3%B4ng%20%C4%91%C6%B0%E1%BB%A3c%20

s%E1%BB%AD%20d%E1%BB%A5ng%20ng%C6%B0%E1%BB%9Di ki%E1%BB%87n%201%C3%A0m%20vi%E1%BB%87c%20an%20t0%C3%A0n> truy cép

ngay 18/5/2022

2% Xem thém: Yong Lim You, ‘The meaning of work for older employed people learning to understand age discrimination in South Korea', <https://
etheses.bham.ac.uk//id/eprint/4857/1/You14PhD.pdf> truy cap ngay 15/5/2022
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Nhan vat & Su kién

HUGO GROTIUS - NGU'Ol DAT NEN MONG CHO LUAT QUOC TE

1. Doi nét ve tiéu str

Hugo Grotius (1583 - 1645) dugc hiét dén la ngudi
tién phong cho hé tu tudng cua tu san phuong Tay
thoi hién dai, dong thoi 6ng ciing la ngudi dat nén
maong cho ludt quéc té, do d6 6ng con dugc biét dén
vGi tén goi khéc la “cha dé cla luat qudc té". Grotius
sinh ra trong mot gia dinh c6 cha la mot luat su ndi
tiéng va |1a giam tuyén cua Dai hoc Leiden, Ha Lan.
Von la mot cau bé tai nang, Grotius da trg thanh sinh
vién khoa nghé thuét cua Dai hoc Leiden vao nam 11
tudi. Trong sudt thai gian hoc tap tai day, ong dugc
xem la mot trong hai sinh vién xuat sac nhat truong
va tot nghiép vao nam o6ng 14 tudi. Sau d6, ong da
tiép tuc hoan thanh béc hoc tién si luat tai Dai hoc
Orleans cua Phap.

Sau khi tham gia vao cudc dau tranh chinh tri gay
gat dudi Oldenbarnevelt d& chdng lai nhitng ngudi
theo chu nghia Gomarists, nam 1618 Grotius bi
Hoang tr Maurice bat va két an tu chung than. Trong
su nghiép ctia minh, Grotius da sang tac nhiéu tac
pham noi tiéng. Dién hinh trong s6 d6 la quyén sach
vGi tua dé “Gidi thiéu vé Luat Ha Lan” dugc Grotius
sang tac khi & trong tu dua trén Luat phap Ha Lan
va cudn sach phép luat La Ma co dai. Tr ndm 1550,
Anh cam van moi hang héa vao lanh tho cua minh
bang viéc ban hanh Dao luat Hang hai. Dao luat nay la
nguyén nhéan chinh dan dén cudc chién tranh lan thir
nhat cta Anh - Ha Lan (1652-1654). Grotius cho rang
can phai cd lut phap dé diéu chinh céc quan hé trong
thwong mai qudc té. Do do, vao ndm 1625, trong tac
pham “De jure belli ac Pacis”, Grotius dé cap dén ba
nguyén tac co ban vé chl quyén, hop tac qudc té va
chli nghia nhan dao, 6ng da gop phan d&t nén mdng
cho luét qudc té tr chinh tdc phdm nay cda minh.

Nguyén Kim Khéi Nguyén (K21502C),
Sinh vién Truong Pai hoc Kinh té - Luat, PHQG Tp.HCM

2. Nhirng dong gop cua Hugo Grotius trong viéc
dat nén méng cho luat quéc té

Vao thé ki XV, sau khi cac qudc gia mong mudn mg
rong lanh thé cla minh ra bién ca thi hang loat mau
thuan vé “quyén st dung bién ca" bat d4u phat sinh.
Tiéu biéu cho nhirng quan diém trai ngugc nay la su
kién dién ra gan bo bién phia Dong cua Singapore.
Con tau Santa Catarina cua B6 Dao Nha do thuyén
trudng Sebastian Serrao chi huy bi mot con tau nho
hon do mot ngudi Ha Lan - Jacob van Heemskerk bat
gilr. Nham bién ho cho viéc bat gilr tau Santa Catarina,
bén phia Heemskerk da thué Grotius lam luat su dai
dién. Vi nhitng lap luan sac bén va thuyét phuc cla
minh, Grotius dua ra quan diém rang “Heemskerk bat
gilr tau Santa Catarina dong nghia vdi viéc o6ng dé
tham gia mot cudc “chién tranh chinh nghia” dé trirng
phat nhitng vi pham cta nguoi B6 Dao Nha va bao
vé tu do hang hai giita chau Au va chau A”. Day c6
thé xem nhu la khdi nguon cho su xuat ban ctia cudn
sach nai tiéng va dau tay cla Grotius ¢d nhan dé la
“Mare Liberum” (tam dich “Tu do trén bién") xuat ban
nam 1609.

Thong qua “Mare Liberum”, 6ng da dua ra hoc
thuyét “Tu do bién ca”.3 Theo d¢, Grotius khang dinh
rang cac vung hién phai dugc tu do cho cac qudc
gia str dung, khdng thudc sa hitu cta bat ky qudc gia
nao.* Bai I&, theo Grotius, bién ca | lanh hai quéc té
va bat ky qudc gia nao ciing déu binh dang vé viéc st
dung bién trong thuang mai hang hai. Tir d6, tap séach
nay da gay dugc tiéng vang I6n va y tudng vé su tu
do cla bién ca va duoc céc hoc gia cta nhiéu qudc
gia Ging ho, dac biét 1a cac qudc gia c6 hai quan manh
nhu Anh, B6 Dao Nha, Tay Ban Nha, Ha Lan,...

T Nguyén Huy Hoang, ‘Ngudn cua Luat Qudc té trong Su kién ngoai khoi Changi 1603" Nghién ciru quéc té (04/3/2015), <http://nghiencuuguocte.
net/2015/03/04/nguon-cua-luat-quoc-te-trong-su-kien-ngoai-khoi-changi-1603/> truy cap ngay 25/4/2022

2Quyén st dung bién ca |a quyén khai thac cong dung va nhirng lgi ich vat chat cua tai san trong pham vi viing bién chung cua tat ca céc quac gia,

khong thudc chli quyén cla bat ky qudc gia nao.

3'Quy ché phap ly cla bién ca (high seas)’, S¢ thong tin va truyén théng (06/8/2019), <https:/stttt.thuathienhue.gov.vn/?gd=7&cn=28&tc=7360> truy

cap ngay 28/02/2022

4 Hugo Grotius: one of the founding fathers of International Law’, A Blog by International Students at Leiden University (26/9/2019), <https://theleidener.
com/2019/09/26/hugo-grotius-one-of-the-founding-fathers-of-international-law/?fbclid=IwAR38QAYYrByxyYueigLagnPWB_DTXZPHeqgN0o7JHZvkZ-

ZiAsmPDIOQfrhU> truy cap ngay 28/02/2022
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Mat khac, céc qudc gia c6 lanh thd dat lign han
ché lai ing ho hoc thuyét “Dat thong tri bién” bai |é
theo hoc thuyét nay, cac qudc gia cd thé md rong chi
quyén ra phia bién trong gidi han quy dinh. Ngha I3,
moi qudc gia sé dugc quyén hudng phan kéo dai tu
nhién cua lanh tho d4t lién cda minh ra bién. Diéu nay
phan nao gay anh hudng dén tu do hang hai va tu
do giao thuwong cua cac qudc gia khac. Vi thé, cac
qudc gia nhu Anh, B6 Dao Nha, Tay Ban Nha ddc biét
phan d6i hoc thuyét “Dat thdng tri bién". Sau nay,
hai hoc thuyét da dugc giao thoa thanh mot nguyén
tac rat quan trong - quyén qua lai khong gay phuong
hai (Innocent passage) va dugc ghi nhan trong Muc
3 Hién chuong Lién Hop Qudc ndam 1945. Theo do,
tau thuyén nudc ngoai cua tat ca qudc gia trén thé
gidi (bao gébm qudc gia co bién va qudc gia khong co
bién) duoc quyén di lai binh thuong trong lanh hai,
néu viéc di lai nay khdng gay hai dén qudc gia ven
bién.5 Nguyén tac nay gitip dam bao quyén tu do hang
hai, tv do giao thuwong cua cac qudc gia. Nhu véy, co
thé khang dinh Hugo Grotius da g6p phan trong viéc
d&t nén méng cho phép luat qudc té va vi thé, 6ng
duoc nhiéu ngudi xem la “cha dé cua luat quéc té”.

Theo quan diém cua Grotius, luat qudc té 1a viéc
ma qudc gia gir vai tro chi phoi doi vai phap luét trong
qua trinh twrong tac giira cac qudc gia nham muc dich
bdo vé lgi ich chung ciing nhu an ninh tap thé trong
cong dong qudc té. Vi vay, gitra cac qudc gia chac
chan sé c6 phap luat riéng nhung lgi ich chung cua
tat ca cac nudc van dugc dat 1én hang dau. Ngoaira,
quan diém cda Grotius rang chién tranh khong xau khi
chiing duoc dung dé phuc vu & phai d4 trg thanh mot
dinh hudng cho luat quéc té vé cach st dung vii luc
nham muc dich phong vé chinh dang. Diéu nay vé sau
da duoc ghi nhan trong Hién chuong Lién Hop Qudc
nam 1945 nham muc dich bao vé viéc cac quoc gia
str dung vi luc vi lgi ich cong dong va an ninh qudc té,
noi cach khac la vi nhitng ly do chinh dang chi khong
phai dé gay chién tranh.

Nhirng quan diém cda Grotius d& mang lai ngudn
cam hang manh cho nhitng nha nghién ctu vé luat
qudc té. Tiéu biéu nhu luat gia nguai Dirc Samuel von
Pufendorf, nguai rat xem trong su tdi cao cua luat
tw nhién thé nén trong tdc pham “De jure naturae et
gentium libri octo” xuat ban ndm 1672 ctia 6ng da van
dung kién thirc tir cac ban thuyét trinh cua Grotius
va cdc quy luat tu nhién c6 co sd chinh déng, hop ly
ddi vdi van dé diéu chinh hoat dong bén ngoai pham
vi clia cac quoc gia. Samuel la mot trong nhirng hoc
gia sdm nhat md rong luat phap quac té ra ngoai cac

5 Hién chuong Lién Hop Qudc nam 1945, Diéu 17

quéc gia Co doc gido chau Au nhdm muc dich c6 vii
cho viéc ap dung va cong nhan luat phap gitra tat
ca céac dan toc trén thé gidi. Vi thé, cd thé noi, Hugo
Grotius la nguoi da c6 cong trong viéc xay dung luat
quoc té dé gop phan duy tri va cling ¢6 cho nén hoa
binh thé gidi cta toan nhan loai trong sudt nhirng thé
ky qua.

3. Loi két

Hugo Grotius la m6t nha tu twdng hién dai phuong
Tay da cd cong khai sang cho luat phap qudc té hién
dai, hgp vdi tu nhién thong qua viéc tiép ndi nhiing
hoc thuyét co dai cla céc nha tu tudng Hy Lap va
La Ma vé quy luat ty nhién. Nhin chung, luat qudc té
& moi thoi dai luon cd tam anh hudng sau rong dén
cac qudc gia tir giai quyét trén tinh than binh dang
ton trong nhau trong moi cudc xung dot vii trang dén
tranh chéap lanh tho, bién gidi gilra céc qudc gia®. Vi
vay, ¢d thé xem Hugo Grotius |a “cha dé cua luat qudc
té” bdi Grotius da cho ra nhirng tac pham lam nén
tang cho luat quéc té vé sau ciing nhw 6ng da tao
dong luc dé khich 1é cac qudc gia vuon dén mot thé
giéi mad rong trong quan hé ngoai giao nham hudng
dén hoa binh, doc lap trong hién tai lan tuong lai.

DANH MUC TAI LIEU THAM KHAO
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I. INTRODUCTION

This article proposes a brief history of the con-
cept of proportionality in law in order to under-
stand the worldwide appearance of the legal rule
that state action must be a rational means to a
permissible end, which does not unduly invade fun-
damental human rights. | argue that the concept
of proportionality, though evolving in and through
law, has shown remarkable continuity over several
centuries, even millennia. The theory of proportion-
ality appears to have arisen rapidly, almost sponta-
neously, in Aristotle’s thought, springing like Athena
fully armed from the brain, crying victory. However,
the practice of proportionality jurisprudence, the
practical legal implementation of the general con-
cept, occurred over several centuries as a historical
evolution, refining and modifying Aristotle’s original
theory along the way. Aristotle’s idea - that the just
is a ratio between two parties mediated by an ab-
stract principle - is still a part of contemporary law
as shown by the general principle of proportional-
ity. However, Aristotle’s abstract general concept
became more precisely defined through legal prac-
tice.

The general principle of proportionality (means
end rational review with strict scrutiny for suspect
classes) represents a key aspect of contemporary
legal thought. It is the methodological capstone of
the current post-positivist, neo-naturalist perspec-
tive on law, which unites both positive and natural
law. Aristotle saw the co-existence of a universal

I. DAT VAN DE

Bai viét nay duwaramot ban van tat lich st clia nguyén
tac twong xtrng trong luat nham nam bat duogc su xuat
hién cta nguyén tac phap ly nay & pham vi toan cdu vé
hanh vi ctia nha nudc phai la mot hanh dong hgp ly nhat
c6 thé, khong xam pham qua mdc dén nhirng quyén co
ban cua con ngudi. Tac gia bién luan rang nguyén tac
twong x(rng mac du phat trién trong va thong qua luét,
da duy tri su tiép ndi mot céch dang ké qua nhiéu thé
ki, tham chi |a thién nién ky. Hoc thuyét vé tinh tuong
xting duong nhu da nay sinh nhanh chéng, gan nhu tu
phat, theo Aristotle, xuat hién nhu vi than Athena' duoc
trang bi day du tri tué, dang reo ho trong chién thang.
Tuy nhién, viéc thuc hanh luat hoc cua tinh twong xdng,
viéc thuc thi phdp luat cta khai niém chung, da xuat
hién trong nhiéu thé ky nhu mot qua trinh tién héa lich
str, trau chu6t va thay doi ly thuyét ban d4u cua Aristo-
tle. Quan niém cua Aristotle - rang cong bang la mot ty
|é gitra hai bén dugc hai hoa bai mot nguyén tac triru
twong - van 1a mot phan cuda luat duong dai nhu dugc
thé hién qua nguyén tac chung cua tinh twong xdng.
Tuy nhién, quan niém trlru twong chung cua Aristotle
da dugc dinh nghia r6 rang hon théng qua thuc tién thi
hanh phap luat.

Nguyén tac chung cda tinh tuong xing (nghia la két
thdc viéc xem xét hop Iy bang viéc kiém tra chit ché
ddi vai nhitng giai cap) thé hién mot khia canh chinh
cua tu tudng phép ly duong dai. D6 la nén tang phuong
phap luén cua quan diém hién tai theo nha chu nghia
hdu thuc chirng? tan tu do® vé luat, hop nhat ca luét
thuc dinh* va luat tu nhién®. Aristotle da nhin thay su

*Source: Eric Engle, ‘The history of the general principle of proportionality: An overview’ <https://by.com.vn/vc5IAg>
TN than Athena - vi than Tri tu, Tri thirc va Chién tranh trong thén thoai Hy Lap.

2Post-positivist: Nha chl nghia hau thyc ching
¥Neo-naturalist: Nha chd nghfa tan tu do

4 Positive law: Luat thuc dinh

SNatural law: Luat tu nhién
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natural law, valid in all places and times, along-
side positive national laws which hold true in one
land but not in another. As Aristotle pointed out,
positivism and natural law are complementary,
not dichotomous. Inalienable rights are universal;
they are natural in that they are inevitably linked to
well being and humanity and thus subject to the
deductive general principles of the law of reason
(Vernunftrecht) - such as proportionality. Alien-
able economic rights in contrast are positive and
subject to economic analyses (interest evaluation
and balancing). Proportionality, a universal princi-
ple for resolving conflicting (fundamental) norms,
is one of the main vectors that drives convergence
of common law and civil law into a globalised jus
commune. This contemporary jus commune is a
hybrid. It features aspects of common law (induc-
tive binding case law) and civilian law (deductive
general principles, which subsume common law
fundamental rights). This hybridized jus commune
in turn converges substantive rules of national laws
toward uniform global rules. Norm convergence
arises due to intensified trade, vastly improved
communications, and reduced transaction costs.
Base and superstructure here both reach toward
the same goal - the withering of the state and its
replacement by civil society through peaceful trade
to replace war as the principal mode of state inter-
actions.

Today the general principle of proportionality is
a worldwide principle of law. It is found in both the
common law and civil law before national and trans-
national courts alike. It is a key organizing principle
of contemporary legal thought, and is the example
par excellence of the depth of convergence of civil
law and common law to a global uniform jus com-
mune, which hybridizes aspects of common law
(binding case law) alongside civil law (deductive
general principles of law, into which common law
fundamental rights are imported/subsumed). To
understand the global rise and success of this gen-
eral principle of (constitutional) law and how pro-
portionality serves the constitutionalization of law,
we examine the history of the concept.

®Norm: Quy pham
7Vector: Mot doan thang c6 huéng

cling ton tai ciia mot luat tu nhién phé quét, cé gia tri §
moi noi va moi thoi dai, bén canh nhirng luat thyc dinh
ctia qudc gia von ding & mot vung lanh thd nay nhung
khong ding & mot 1anh thd khac. Nhu Aristotle da chi
ra, chd nghia hau thuc chirng va luat ty nhién bd sung
cho nhau, khong phai la loai trlr [an nhau. Nhirng quyén
khong thé chuyén giao mang tinh phd quat; ching tu
nhién bai |é cac diéu luat tat yéu duoc lién két tdi hanh
phtc va nhan dao va do d6 tuan theo cac nguyén tac suy
luén chung cua luét cua |& phai (Vernunftrecht) - chang
han nhu tinh twong xrng. Nguoc lai, cdc quyén kinh
té c6 thé chuyén giao lai mang tinh thuc dinh va phai
tuan theo cac phan tich kinh té (danh gia va can bang
lgi ich). Tuong x(rng, mot nguyén tac phd quét dé giai
quyét cac quy pham® xung dot (co ban), Ia mot trong
nhitng “vector"” thic day su hoi tu cua thong luat® va
dan luat thanh mot hé thong phap luat thdng nhét toan
cdu hoa. Hé thong phap luat thong nhat® duong thai la
maot hon hop™. N6 bao gom céc khia canh cia thong
luat (luat an Ié rang budc quy nap) va dan luat (cac
nguyén tac suy luan chung, bao gém céc quyén co ban
ctia thong luat). Hon hop hé thdng phap luat thong nhat
nay lai hdi tu cac luat hién hanh'" cla luat toan cau dé
hudng t6i cac quy tac toan cau thong nhat. Su hoi tu
quy pham phap luat xuat hién do tdng cuong thuong
mai, thong tin lién lac dugc cai thién dang ké va chi
phi giao dich giam. Co s ha tang va kién tric thugng
tang' & day déu hudng téi cing mot muc tiéu - sy tan
lui cla nha nudce va su thay thé né bang xa hoi dan sy
thong qua thuong mai hoa binh dé thay thé chién tranh
nhu |a phwrong thire chinh cua twong tac cua nha nudc.

Ngay nay, nguyén tac chung cta tinh tuong xirng la
mot nguyén tac phap luat toan cau. Diéu nay dugc tim
thay trong ca thong luat va dan luat trude céc toa én
qudc gia va xuyén qudc gia. N6 la mot nguyén tac t6
chirc chinh cua tu tudng phap ly duong dai, va la vi
du dién hinh xuét sac vé do hoi tu sdu cua dan luat
va thong luat cho mat hé thong phap luat thong nhat
toan cau, trong do két hgp cac khia canh cua thong
luat (an Ié rang budc) véi dan luat (suy luan cac nguyén
tac chung cua phap luét, trong d6 cac quyén co ban
ctia thong luat duge dem vao/bé sung). Dé hiéu dugc
su troi day va thanh cong trén toan cau clia nguyén tac
chung cta luat (hién phap) nay va tinh twong xirng phuc
vu cho viéc hgp hién nhu thé nao, chiing ta cung xem
xét lich st cua khai niém nay.

8Common law: thong luat, la hé thong phap luat sir dung an |é dugc ap dung & céc nude Anh, My

° Jus commune: Hé thdng phép luét thdng nhét
19Hybrid: H6n hop

"' Substantive rule: Luat hién hanh
12Superstructure: Kién tridc thugng tang
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Il. PROPORTIONALITY IN ANTIQUITY

The idea of justice as proportionality appears
first and clearly in Aristotle’s Nicomachean Ethics,
Book V. Proportionately measures distributive jus-
tice in Aristotle’s schema. The idea of proportional-
ity as a specific rule of law emerged obliquely from
Aristotle’s thought as a vague and general but in-
creasingly concrete and definite proposition of the
law of self-defense in Cicero, Justinian, Augustine,
and Aquinas. The well-defined abstract theoretical
principle became concretized and realized by Cice-
ro in the positive law. Cicero describes law as the
recta ratio naturae congruens. This concretization
(realization) was further refined by Aquinas in the
law of self-defense of states. Aquinas presented
the first decomposition of Aristotle’s concept into
the now known multi-step proportionality proce-
dure. In the law of self-defense, Aquinas argued
that there are conditions that must exist for the
use of force to be just; force must be necessary,
and force, when used, must not be excessive - it
must be proportional -force must be exercised by
the sovereign according to rules. Aquinas’s theory
on proportional self defense, in turn, became seen
as a general principle of law by Grotius. The prin-
ciple would apply not just to states in their mutu-
al relations, but also to individuals in their mutual
relations. Grotius thus transitions the concept into
modernity and links the idea of justice as propor-
tion (ratio) to the idea of interest, balancing as a
method for dispute resolution. In sum, with Groti-
us, we see the union of the ancient concept of jus-
tice as ratio, the medieval concept of proportional
self-defense, and the modern concept of balancing
interests.

Modern proportionality thus emerged as a gen-
eral principle of law. This legal principle of pro-
portional self-defense, first articulated in the law
of nations was increasingly applied in cases of
self-defense, not only of states, but also of the
person, and then in national police and then ad-
ministrative law. As such, the right to self-defense
must be exercised in proportion to the threat; pun-
ishments should be proportional to crimes; the ad-
ministration must not act excessively.

II. TINH TUONG XUNG TRONG THO1 KY CO DAl

Quan niém vé cong ly nhu sy trong xing xuat hién
lan dau va ro rang trong sach Dao dirc hoc Nicoma-
chean cua Aristotle, Quyen V. bo Iucng cong ly phan
phdi trong lugc d cla Aristotle. Y tuorng vé su tuong
x(rng nhu mot quy luat cu thé da xuat hién trong tu
tudng cua Aristotle nhu mot ménh dé khong r6 rang va
chung chung nhung ngay cang cu thé va rd rang trong
luat tu vé & Cicero, Justinian, Augustine va Aquinas.
Nguyén tac Iy thuyét triru tugng dugc Cicero cu thé
héa va hién thuc hda trong luat thuc dinh. Theo dinh
nghia cla Cicero, phap luat thuc su la phap luat phu
hop véi tu nhién. Sy cu thé hoa (hién thuc hda) nay da
dugc Aquinas tiép tuc hoan thién trong luat tu vé cla
cac qudc gia. Aquinas da lan dau tién trinh bay phan
tich khai niém cua Aristotle thanh quy trinh nhiéu budéc
cong bang dugc biét dén hién nay. Trong luat tu vé,
Aquinas cho rang can phai c6 nhiing diéu kién dé st
dung vii luc dugc coi la chinh déng; chinh dang phai
la can thiét, va chinh dang, khi dugc st dung, khdng
dugc qua mic - nd phai tuong xtrng - chinh déng phai
duac thuc hién toan quyén theo cac quy tac. Ly thuyét
cta Aquinas vé kha nang tu vé theo su cong bang dugc
Grotius coi nhu mat nguyén tac luat chung. Nguyén tac
sé khong chi ap dung cho dia vi trong quan hé tuong
ho cua chdng, ma con dp dung cho cac cé nhan trong
quan hé tuong ho cua ho. Do d6 Grotius chuyén khai
niém nay thanh hién dai va lién két y twdng vé cong
ly nhu la (ty I€) tuong xing véi y twdng vé loi ich, can
bang héa nhuw mot phuong phéap dé giai quyét tranh
chap. NGi tém lai, theo Grotius, ching ta thay duoc su
lién két cua khai niém cong Iy nhu, thoi co dai vai ty I,
thai trung ¢6 vdi kha ndng tu vé va thai hién dai véi su
cén bang cac lgi ich.

Tir d6, tinh tuang xirng thoi hién dai d ndi 1én nhu
mat nguyén tac chung ctia phap luat. Nguyén tac phap
Iy vé quyén tu vé theo tinh cong béng nay, fan dau tién
dugc néu rd trong ludt cla céc qudc gia ngay cang
dugc ap dung nhiéu hon trong cac vu kién vé tu vé,
khong chi cua céc qudc gia, ma con cua con ngudi,
va sau d6 la & cac qudc gia. canh sat va la luat hanh
chinh. Nhu vay, quyén tu vé phai duoc thuc hién tuong
xtrng véi su de doa; hinh phat nén tuwong xirng véi toi
ac; chinh quyén khong dugc hanh dong thai qua.
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lll. PROPORTIONALITY IN MODERNITY

A. German Law

This now domesticated principle became a
heavily litigated aspect of German domestic ad-
ministrative law. In German law, the principle, as
Wieacker noted, is rooted in antiquity. The concept
evolved from a prohibition of disproportionality
(Uebermassverbot) (the state must not act too
broadly) toward a more clearly defined and restric-
tive principle that the state must use proportional
means to legitimate ends (Verhaeltnismaessigkeit)
in the post-war era. This became a key principle of
German constitutional law. The idea is so popular
that it even found expression in East German law,
evidence of a broader thesis that Socialist law is
a variant of Western law, albeit organized by the
general principle of equality rather than the general
principle of liberty.

B. Common Law

Proportionality, as a general principle of interna-
tional law, found its way into the common law as
well, especially in British history. Its earliest form
in common law can be found in the Magna Charta.
The Magna Charta is the legal source of the princi-
ple of proportionality in British and U.S. common
law. Thus, the Eighth amendment of the U.S. Con-
stitution commands proportional punishments.
Just as in German law, in common law the principle
of proportionality found its earliest expression in
the areas of police power - punishment must be
proportional to the crime - because the principle
grew out of the idea of proportional self defense
and thus had particular application in police law,
though not without controversy as to its exact form.

The general principle of proportionality and in-
terest balancing are sometimes subsumed into
each other. However, they are in fact distinct men-
tal operations. Late modernity sometimes links
proportionality (means end testing) with balancing
(cost benefit analysis) or with examining the rela-
tionship between the value of the right invaded and
the extent of the invasion of that right. The latter
view is the better one to avoid confusion between
economic cost/benefit analyses balancing alien-
able economic rights against each other versus
proportionality analysis of conflicting constitution-
al rights.

I1l. NGUYEN TAC CAN BANG - HOP LY TRONG THOI
HIEN PAI

A. Ludt Cong hoa lién bang Dirc

Hién nay cédc nguyén tac cai tién trg thanh mat tinh
trang kién tung nang né cua thu tuc luat Hanh chinh
Dirc. Trong Luat Cong hoa lién bang Dic, nhu Wieck-
er viét, nguyén tac da dugc bat nguon tir thoi co dai.
Khai niém nay phat trién tlr viéc cdm ap dung nguyén
tac khong tuong xirng (Uebermassverbot) (nghia la
nha nudc khong duge hanh dong qua chung chung)
hudng t6i mot nguyén tac han ché va dugc xac dinh 1o
rang hon rang nha nudc phai str dung céc phuong tién
tuong xing véi cadc muc dich chinh dang (Verhaeltnis-
maessigkeit) trong thoi ky hau chién. Diéu nay nhu mot
nguyén tac chinh trong Hién phap Dic. Quan diém nay
phd bién dén mic con duogc thé hién trong luat mién
Dong nudc Dirc, bang chirng ctia mot luan dé rong
hon rang luat Xa hoi chu nghia 13 mot bién thé cua luat
phuong Tay, mac du dugc to chirc theo nguyén tac binh
dang hon |1a nguyén tac tu do chung.

B. Théng luat

Nguyén tac trong xtrng, nhu mét nguyén tac chung
cua luat quoc té, cling da duoc dua vao Thong luat, dédc
biét |a trong lich str nwdc Anh. Hinh thirc sém nhat cla
no & trong thong luat co thé dugc tim thay trong Magna
Charta. Magna Charta™ la nguon phap Iy cta nguyén
tac twong x(rng trong Thong luat cua nude Anh va Hoa
Ky. Do d6 ban stra doi lan thir tdm cla Hién phap Hoa
Ky da dua ra cdc hinh phat tuong xing. Ciing giong véi
luat Cong hoa lién bang Durc, trong Thong luat, nguyén
tac trong xing dugc thé hién sém nhat trong céc linh
vuc vé quyén luc cta nha nude - hinh phat phai tuong
x(rng vGi t0i pham - bai nguyén tac nay xuat phat tir y
twdng quyén tu vé tuong xdng va do d6 co su (rng dung
cu thé trong thuc thi phdp luat, khong phai khong co
tranh cdi vé hinh thirc chinh xac cta né.

Nguyén tac chung vé su twong xdng va cén bang lai
suat doi khi dugc gop vao nhau. Tuy nhién, trén thuc té
thi chling Ia nhitng hoat dong tinh than riéng biét. Doi
khi lién két thoi hién dai véi nguyén tac can bang - hop
ly (nghia thir nghiém két thic) véi su can bang (phan
tich lgi ich chi phi) hodc viéc kiém tra méi quan hé gitra
gia tri cta quyén bi xdm pham va mic d6 xam pham
clia quyén dd. Quan diém thir hai la quan diém tot hon
dé tranh nham lan gitra phan tich chi phi/lgi ich kinh t&
dé can bang gitra cac quyén luc kinh té& c6 thé chuyén
nhugng véi nhau va phan tich tinh twong x(rng cac cac
quyén hién dinh xung dot.

3 Magna Charta 1a Dai Hién chuong cam két bao vé quyén lgi cta gido hoi, bao vé céc quy tdc va ca nhan khong bi bat giam bat hop phap, dugc tiép
cén nhanh chéng vdi cong Iy va han ché céc dong g6p phong kién cho nha quén chd, nhirng diéu nay sé dugc trién khai thong qua mot hoi dong 25 nha

quy toc. Xem thém: <https://www.britannica.com/topic/Magna-Carta>
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C. Contemporary Law

In E.U. law the proportionality test (means-end
rational review) is very well worked out. Most re-
cently it was reiterated in Viking and Laval, where
the ECJ, once again, set out the now well-known
proportionality test. An interference with a basic
right in the treaty “is warranted only if it pursues a
legitimate objective compatible with the Treaty and
is justified by overriding reasons of public interest
[justifiable means]; if this is the case, it must be
suitable for securing the attainment of the objec-
tive which it pursues and not go beyond what is
necessary in order to attain it”. “In simplest terms,
the proportionality principle requires some articu-
lable relationship between means and ends, specif-
ically that the means chosen by an administration
be suitable or appropriate, and no more restrictive
than necessary to achieve a lawful end. The princi-
ple operates in each of the Member-State’s domes-
tic jurisprudence, though not always in hic verba
and it qualifies as a peremptory norm of interna-
tional law.”

As already mentioned, the last step in propor-
tionality - the scrutiny as to whether the invasion
of the fundamental right is as non-invasive as pos-
sible - is sometimes confused with (economic)
interest balancing. That last step is referred to as
proportionality strictu sensu. Aristotle’s proportion-
al justice is not the balancing of competing inter-
ests; yet interest balancing is sometimes errone-
ously taken for the final step in means-end review.
This last step in proportionality is termed propor-
tionality strictu sensu. It is the inquiry into whether
the state’s power is exercised in the least invasive
manner possible - in U.S. Parlance, this is known
as the least restrictive means analysis, i.e. propor-
tionality in the narrower sense. The proportionality
inquiry is used to determine the right relationship
between the means and ends of state action with
respect to private rights in accord with the nature
of things.

The term “balancing” in law is used to indicate
several different things, namely: 1) Commutative
justice — After application, the scales of justice are
restored to their ex ante balance, e.g., lex talionis.
2) Costbenefit analysis — We weigh the costs and
benefits of a policy against the costs and benefits

C. Luat duong dai

4] phap luat E.U su kiém tra nguyén tac tuong xing
(la phuong tién xem xét tinh ly 1€) dugc thuc hién rat
tot. Gan day nhat, né da duoc nhac dén trong ban én
Viking and Laval™, tai Toa an Cong Iy Chau Au's, mot [an
nira dat ra bai kiém tra vé nguyén tac twong xdng noi
tiéng hién nay. Su can thiép vao quyén co ban cta hiép
ude “chi duge dam bao néu no theo dudi mot muc tiéu
hop phép tuong thich véi Hiép dinh va dugc xur ly bai
nhitng ly do quan trong cta lgi ich cong dong [phuong
tién chinh dang]; néu didu nay ding, n6 phai phi hop
dam bao dat dugc muc tiéu ma né theo dudi va khong
vuot qué nhitng gi can thiét dé dat dugc muc tiéu dé”.
“N6i mot cach don gian nhat, nguyén tac tuong xdng
doi hoi mgt sd mdi quan hé rd rang, gitra phuong tién
va muc dich cudi cung, cu thé 1a cac phuong phap do
chinh quyén lva chon phu hop hodc thich hop va khong
han ché hon mirc cén thiét dé dat dugc muc dich hop
phap. Nguyén tac hoat dong trong luat phap cta moi
qudc gia thanh vién E.U, mac du khong phai lic nao
cling dugc trd thanh luat thanh van, va nd du diéu kién
dugc cong nhan nhu mot quy pham bat budc trong luat
phép quoc té."

Nhu da dé cap, bude cudi clng cua nguyén tac
twong xdng - viéc kiém tra xem liéu sy xdm pham
quyén co ban c6 phai 1a khong xdm pham nhét ¢ thé -
dai khi bi nham véi can bang loi ich (kinh t€). Budc cudi
cung dugc coi la nguyén tac tuong xirng theo nghia
hep. Su cong bang theo ty Ié cua Aristotle khong phai
la su can bang cua cac lgi ich canh tranh; tuy nhién,
viéc can dai 1ai suat doi khi duoc thuc hién mot céch
sai [am cho budc cudi cling trong qua trinh xem xét tr
dau dén cubi. Budc cudi cling trong nguyén tac tuong
xing nay dugc goi la ty Ié twong xtng theo nghia hep.
D6 la cudc diéu tra xem liéu quyén luc cta nha nude ¢
duac thuc hién theo céch it xam pham nhat ¢ thé hay
khong - theo céch hiéu phép Iy Hoa Ky, day duoc goi la
phén tich phuong tién it han ché nhat, tdc |a tinh twong
xirng theo nghia hep hon. Cau hoi vé nguyén tac tuong
xirng duoc st dung dé xac dinh cac mdi quan hé ding
dan gitra phuong tién va muc dich hanh dong cta nha
nudc doi véi quyén tu nhan phu hop véi ban chat cla
su vat.

Thuét nglr “can bang” trong luat duoc st dung dé
chi mot so diéu khéc nhau, cu thé la: 1) Cong ly giao
hoan - Sau khi ap dung, cac thang do cong ly duoc khoi
phuc vé mirc can béang c, vi du nhu: sy tra diia theo
phap luat tuy theo mirc d6 nang nhe viéc lam ai d6 bi
thuong. 2) Phan tich lgi ich chi phi - Ta cén nhac chi phi

| aval, Viking Line va Quyén han ché dinh cong <https://www.elaweb.org.uk/resources/ela-briefing/laval-viking-line-and-limited-right-strike>
15 Toa &n Cong ly chau Au (tiéng Anh, “Court of Justice”) Ia toa an t6i cao cla Lién minh chiu Au giai quyét nhirng van dé lién quan dén cac véan dé luat
phap cua t8 chic nay <https://www.age-platform.eu/european-court-justice-ecj>
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of another policy and determine which method gen-
erates the most social wealth. This is the proper
contemporary use of the term “balancing” but ap-
plies only to alienable (economic) rights, not to
inalienable (fundamental, universal, human) rights.
3) Proportionality in the narrower sense - This last
use of the term “balancing” should simply be avoid-
ed and allowed to fall into disuse to prevent confu-
sion with the other two uses. “Proportionality in the
narrower sense” or even “strict scrutiny” are both
more exact and avoid the confusion of different
concepts under one term. Any deep examination of
the concept of balancing competing interests (the
general mode of Interessenjurisprudenz) quickly
reveals that interest balancing comprehends the
comparison of costs and benefits associated with
competing interests.

IV. CONCLUSION

This historical overview aims to show that pro-
portionality as a principle of law arose out of the
Aristotelian concept of justice. This general theo-
retical fact partly explains the worldwide success
of the concept, since it has deep, global, common
roots. The principle, as a result, became instan-
tiated into law. First and most notably, the legal
instantiation of the principle is seen in the law of
self-defense; then, as a principle of international
law and in the law of war; and then, as a principle
of police law - the law of crime and punishment.
Thus, victims may use proportional self-defense,
and criminals should be punished only proportion-
ally to their crime. From police and administrative
law, the principle then evolved into one of constitu-
tional law arising as the dominant method of global
legal convergence today. It became a vector for the
formation of a transnational jus commune, a hybrid
of common law (inductive binding case law) and
civil law (deductive general principles). Because
the proportionality principle is a key vector for glob-
al norm convergence, future developments of the
general principle of proportionality should seek: 1)
A universally coherent terminology which avoids
confusion. Means-end review with strict scrutiny
for suspect classes and proportionality are meth-
odologically synonymous. Interest balancing, in
contrast, is a much broader term. 2) To clearly de-
lineate the positive law versus natural right aspects

va loi ich cia mat chinh sach so véi chi phi va lgi ich
cua chinh sach khac va xac dinh phuang phap nao tao
ra cla cai xa hoi nhiéu nhat. Day la cach str dung thich
hop duong thoi cua thuét ngir “can bang” nhung chi dp
dung cho cédc quyén cé thé chuyén nhugng (kinh té),
khong phai cho céc quyén khong thé chuyén nhugng
(co ban, phd quét, con ngudi). 3) Nguyén tac twong
x(rng theo nghta hep hon - Lan st dung cudi cung cua
thuat ngir “can bang” nay nén tranh va khong dugc phép
st dung dé tranh nham |an véi hai cach st dung con
lai. “Nguyén tac tuong x(rng theo nghia hep hon” hodc
tham chi “xem xét hop ly” déu chinh xéc hon va tranh
nham Ian céc khai niém khac nhau dudi mot thuét ngir.
Bat ky nghién ctru chuyén sau nao vé khai niém can
bang céc loi ich canh tranh (phuong thirc chung cla
Interestssenijurisprudenz'®) déu nhanh chéng phét hién
rarang can bang |i suat hiéu dugc su so sanh giira chi
phi va lgi ich lién quan dén céc lgi ich canh tranh.

IV. KET LUAN

Tong quan lich s& nham muc dich thé hién rang
nguyén tac twong xding nhu mot nguyén tac phap luat
nay sinh tr khai niém cong ly cta Aristotle. Thuc té
cac mat ly thuyét chung phan nao giai thich su thanh
cong cua khai niém trén toan thé gidi, vi nd c6 nguon
goc sau xa, toan cau, va pho bién. Nguyén tac do, vi
thé, nhanh chdng trd thanh luat. Dau tién va dang chi
y nhat, tinh phap Iy ctia nguyén tac dugc thé hién trong
luat tu vé, tiép dén, nhu mot nguyén tac cua luat quoc
té va nguyén tac trong luat Chién tranh, va cudi cung
nhu mot nguyén tac trong Luat canh sét - luat toi pham
va hinh phat. Do d6, nhitng nan nhan c6 thé st dung tu
vé theo tinh twong xing, va tdi pham chi bi trirng phat
twong x(rng véi toi trang cua ho. Tir Luat canh sat va
Luat hanh chinh, nguyén tac dan phat trién thanh mot
trong nhitng luat Hién phap phét sinh nhu mét phuong
phdp thong tri ctia su hdi tu luat phap toan cau ngay
nay. N6 trd thanh mot vecto cho sy hinh thanh cong xa
xuyén quoc gia, su két hgp Thong luat (an lé rang budc
quy nap) va luat Dan su (nguyén tac chung suy dién).
B&i vi nguyén tac tuong xirng la vecto quan trong cho
su hoi tu chuan muc toan cau, nhitng phat trién trong
tuong lai ma nguyén tac chung cua tinh tuong xirng
can tim kiém: 1) Mot thuat ngir thong nhat phd bién dé
tranh nham lan. Danh gia tir dau dén cudi voi su giam
sét chat ché d6i vdi cac tang nghia mo ho va tinh twong
xtng la mot phuong phép luan dong nghia. Nguoc lai,
can bang lai suat la mot thuat ngir rong hon nhiéu. 2)
Phan dinh rd rang quy luat tich cuc va cac khia canh

16 Interestssenjurisprudenz la tir Dic thugc vé céch tiép can dua trén sy cén bang hodc tuong xing (tinh hop Iy cla viéc xem xét mau thuan), 1a mot
phuong thire 1ap luan phap Iy <https://www.academia.edu/9543571/The_Jurisprudence_of_Interests_Interessenjurisprudenz_from_Germany_histo-

ry_accomplishments_evaluation>

7 Aristotelian 1a (thudc) A-ri-xtot (mot nha triét hoc Hy lap nai tiéng; 384 - 322 TCN) <https://www.collinsdictionary.com/dictionary/english/aristotelian>
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of proportionality discourse. Economic interest
balancing through cost/benefit analysis and similar
economic tests are inappropriate for adjudication
of fundamental inalienable rights.

Despite his sexism, racism and homophobia,
Aristotle was right about materialism, the com-
plimentary character of positive and natural law,
and his theory of justice. The positive law/natural
right distinction is an apt description of empirical
legal reality. Some laws are natural and universal;
others are local and positive. Aristotle’s schema
of law and justice holds. His distinction between
commutative and distributive justice is tenable and
useful. Aristotle serves as a good common univer-
sal starting point for contemporary thought about
proportionality. This brief historical overview hope-
fully provides a complete synopsis of the history
of proportionality discourse so that contemporary
jurists can continue to develop the rule of law in the
most rational way to serve justice.

ding tu nhién cda dién ngdn ty é. Can bang lai suat
kinh té thdng qua phan tich chi phi/lgi ich va cac thir
nghiém kinh t€ twong tu 13 khong thich hop dé xét xir
cdc quyén co ban bat kha xdm pham.

Bat chap su phan biét gidi tinh, phan biét chiing toc
va ky thi nguai dong tinh, Aristotle da ding vé chi ng-
hia duy vat, dac tinh bd sung cla quy luat thuc dinh
va tu nhién, cling nhu Iy thuyét vé cong ly cta ong.
Su khac biét gira Luat thuc dinh/quyén tu nhién la
mot mo ta phu hop cua thuc té phap ly theo thuc tién
phép luat. Mot so luat mang tinh tu nhién va toan cau;
nhung mot so luat khac lai mang tinh dia phuong va
tinh cuong quyét. Lugce do cla Aristotle vé luat phap va
cong ly la ding dan. Su phan biét cua ong gilra cong
ly giao hodn va cong ly phan phai rat hop ly va hitu ich.
Aristotle dong vai tro 13 diém xuat phat chung tot cho
tu twdng duong dai vé su twong xirng. Bai tdng quan
lich str ngan gon nay hy vong da cung cap dugc mot sy
van tat day da vé lich st clia nguyén tac dién ngon vé
tinh tuong xing dé céc luat gia duong dai co thé tiép
tuc phat trién nha nudc phap quyén theo céch hop ly
nhat d& phuc vu cong ly.
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LEGALESE QUIZ(_ @

From the sequence of letters given in the table below, please arrange them
into a word whose meaning is given as below

y/V/i/p/o/r/t/o/P/r/n/ali/t/o
.ali/n/b/1/efa/l /e
.¢c/o/i/u/m/t/o/s/o/n
.sfalt/fc/e/w/a

.nfyla/s/i/al1/s

.t/ulslj/c/ile

v/a/sfi/nleli/v '\
cifeft/a/t/a/i/d/] e
9.f/e/s/e/t/d/e/n/s/e/ @
10.9/e/m/a/1/t/i/t/e/i

o N & o A WD =

-
W

Clues |

1. A guiding principle for all litigation following the introduction of the Civil

Procedure Rules (CPR)

2. Transferable to another owner @
|

3. Involving two completely opposing ideas or things

4. Law that is based on judicial decisions rather than law based on constitutions,
statutes, or regulations

5. The act of studying or examining something in detail, to discover

6. Fairness in the way people are dealt with

7. Moving into all areas of something and difficult to stop o ) |
| - @2
8. The act, process, or practice of settling a dispute in a court of law =

9. Protection of yourself, either by fighting or discussion
10. In accordance with established rules, principles, or standards
S
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QUYEN TIEP CAN THONG TIN CUA O DONG
TRONG CONG TY CO PHAN

Ngudi tong hop: Nguyén Thi Phuong Nhung (K21501),
Sinh vién Truong Pai hoc Kinh té - Luat, PHQG Tp.HCM

D&u ndm 2022, 6ng Trinh Van Quyét - Cha tich H6i dong quan tri Cong ty c6 phan Tap doan FLC da c6 hanh
vi vi pham nghia vu cong bd théng tin trong qud trinh thuc hién dat ban phan Ién c6 phiéu FLC do minh sd hitu.
Hanh vi trén duoc nhiéu chuyén gia danh gid la gay anh huong tiéu cuc dén thij trwong chiing khodn Viét Nam néi
riéng va nén kinh té Viét Nam néi chung khi thi truong ching khodn dang cd nhiéu dién bién tich cuc ké tir lic
bat dau trang thadi binh thuong mdéi cua dai dich Covid-19 vao cudi nam 2021. Vu viéc cua 6ng Trinh Van Quyét la
truong hop dién hinh cho thay thuc trang phd bién vé quyén loi cua c6 dong trong cong ty dai chdng ndi riéng va
trong cong ty c6 phan ndi chung khi cé déng la nhiing ngudi tham gia gop von vao cong ty nhung lai la bén bat
loi vé mat théng tin lién quan dén cdng ty. Vay vdn dé dat ra la lam thé nao dé dam bao nhiing quyén va loi ich
hop phdp cua cé déng trong viéc nhan biét thong tin cua cong ty c6 phan? Qua phan chia sé dudi déy, tac gia sé

‘A,

thdo luén clng véi Luat su V6 Pic Duy va Ludt su V6 Thi Ngoc Anh dé hiéu ré hon vé “Quyén tiép cén théng tin

cta cd dong trong céng ty cd phan”.

Luat su Vo Dirc Duy

M@t s6 thong tin vé Luat su Vo Dirc Duy (Danny Duy):

- Trwdng tham muu va Luét su Trudng cho phan nhanh
T6 hop Luat su Qudc té Santa Law Viét Nam;

- Thanh vién Hiép hoi Luat su Hoa Ky - Tiéu bang
Texas va Bo phan Luat Phap Quéc té.

1. Thua anh chi, dé6i vdi chu dé cua budi chia sé
hém nay, anh chj cé thé giai thich ré hon vé quyén
tiép can thong tin cuda cé dong trong cong ty c6 phan
khéng a?

Hién nay, hé thdng phap luat ctia phan Ién céc quoc
gia trén thé gidi déu cd nhirng quy dinh vé quyeén tiép

Ludt su V& Thi Ngoc Anh va
thanh vién LRAC

Mot so thong tin vé Luat su Vo Thi Ngoc Anh:

- Luat su thanh vién T6 hop Luat su Qudc té Santa
Law;

- Trwdng Ban Két ndi Doanh Nghiép CLB Lién Két
Doanh Nghiép Viét Nam (VBCA).

cén thong tin cla c6 dong trong cong ty c6 phan dé
g6p phan dam bao cho ca c6 dong I6n va c6 dong nho
c6 moi truong dau tu cong khai, minh bach. Céc quy
dinh nay gidp cho céc nha dau tu yén tdm hon phan
nao khi ho quyét dinh rét von vao cong ty. Phap luét
Viét Nam ciing c¢6 quy dinh vé quyén tiép can thong
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tin cta co dong trong cong ty ¢d phan tir Diéu 115 dén
Diéu 118 Luat Doanh nghiép 2020.

Trudce khi ban luan cha dé quyén tiép can thong tin
clia ¢6 dong trong cong ty c6 phan, ching ta can tim
hi€u nhu thé nao la c6 dong. Can ci khoan 3 Diéu 4
Luét Doanh nghiép 2020, c6 dong dugc dinh nghia la
“cd nhén, t6 chirc sd hitu it nhat mét c6 phan cua cong
ty c6 phan.” N6i céch khéc thi c6 dong chinh 1a nguoi
g6p von vao cong ty c6 phan va sd hiru phan von gop
twong (rng véi so lwogng c6 phan da mua trong cong ty
d6. Theo Luat Doanh nghiép hién hanh, ¢6 dong duoc
chia thanh 03 loai d6i twong: co dong séang lap, co
dong pho thong va co dong wu di. Trong budi chia sé
nay, chlng ta sé thao luan vé quyén tiép cén thong tin
cua c6 dong néi chung.

Quyén tiép can thong tin cla co dong la co ché
quan trong dé bao vé c6 dong thong qua céc quy dinh
nham dam béo céc c6 dong duoc tiép can véi thong
tin mot cach trung thuc, minh bach, kip thai tr phia
cong ty. Thong qua viéc ti€p cén thong tin clia cong
ty, c6 dong c6 thé nam bat dugc tinh hinh kinh doanh
cling nhu viéc quan tri cong ty. Tir d6, co dong co
quyét dinh phu hgp véi khoan dau tu cua ho. Thong
tin ma cd dong tiép can phai dat 03 yéu t6: day du,
chinh xdc, va kip thoi. Ba ddc tinh cua thong tin nay
anh hudng truc tiép dén mrc do hiéu qua va an toan
ddi vé6i cac khoan dau tu cla cd dong.

2. Vé van dé tiép can thong tin, anh chj c thé chia
sé cho cac ban doc gia nhing loai thong tin nao ma
c6 dong co quyén dugc tiép can trong cong ty c6 phan
ciing nhu la vai tro cua nhitng thong tin dé déi vdi co
dong trong céng ty cé phan duoc khong a?

Theo phép luat Viét Nam, quyén tiép cén thong tin
clia ¢ dong trong cong ty cd phan dugc xét dudi 02
gdc do: ty 1é co phan nam gilr cua c6 dong va loai
thong tin ma cong ty cd nghia vu cong bo.

Thir nhéat, dua vao ty 1é c6 phan nam gilr cla co
dong ma c6 dong co quyén chl dong yéu cau cong
ty cung cép cac loai thong tin khac nhau. Cén cu
vao diém d va diém e khoan 1 Diéu 115 Luat Doanh
nghiép 2020, moi c6 dong phd thdng cé quyén tiép
can cdc thong tin sau day: “xem xét, tra ctu, trich luc
céc théng tin trong danh sdch ¢ déng cé quyén biéu
quyét va yéu céu, stra d6i cdc thong tin khéng chinh
xac; xem xét, tra ctru, trich luc, sao chup diéu Ié cong
ty, s6 bién ban hop dai héi déng c6 déng va nghi quyét
cta dai hoi dong c6 dong.” Hoac theo diém a khoan 2
Diéu 115 Luat Doanh nghiép 2020 quy dinh c6 dong
hoéc nhom c6 dong s& hiru tir 05% tong s co phan
phd thong trd 1én hodc mot ty |é khac nhd hon theo
quy dinh tai Diéu |é cong ty cd quyén “xem xét, tra
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ctru, trich luc s6 bién ban va nghi quyét, quyét dinh cua
Héi dong quan tri, bdo cdo tai chinh giita ndm va hang
nam, bo cdo cua Ban kiém sodt, hop ddong, giao dich
phai théng qua Hoi déng quan trj va tai liéu khéc, trir
tai liéu lién quan dén bi mat thuong mai, bi mat kinh
doanh cta cong ty." Bén canh d6, theo diém c khoan
4 Diéu 164 Luat Doanh nghiép 2020 c6 quy dinh thém
V& quyén tiép can thong tin cua c6 dong ma qua do,
c6 dong, dai dién dy quyén theo c6 dong cd quyén
xem xét, tra ctru, trich luc mot phan hodc toan bo noi
dung ké khai cdc lgi ich lién quan.

Tha hai, tuy thudc vao céc loai thong tin ma cong
ty ¢6 nghia vu cong bo va quy mo hoat dong cua cong
ty (c6 thé la cong ty dai chiing hodc cong ty c6 phan
chua dai chdng), cong ty c6 phan sé cé nghia vu
cong bo thong tin khac nhau. So véi cong ty chua dai
chling, theo Diéu 120 Luat Ching khodn 2019, cong
ty dai chling con c6 thém nghia vu c6ng b thong tin
dinh ky; thong tin bét thudng; cong bo thong tin theo
yéu cau cua Uy ban Chirng khoan Nha nudc, Sé giao
dich chirng khodn Viét Nam va cong ty con khi xay ra
cac su kién theo quy dinh phap luat. Noi dung cong
bo thong tin phai néu rd sy kién ma Uy ban Ching
khoan Nha nudc yéu cau cong bd: nguyén nhan, mic
do6 xac thuc cua su kién do va Uy ban Chitng khodan
Nha nudc kiém tra nghiém ngat ché do cong bo thong
tin cla cong ty dai ching dé.

3. Thua anh chi, anh chi cé thé cho biét cac ché tai
khi céng ty cé phan khéng cung cap théng tin, dua
thong tin khong day du hay sai léch, gay hiéu lam
trong truong hop cé déng thuc hién quyén tiép can
thong tin yéu cau xem xét, tra ctru doi vdi thong tin
nam trong pham vi duoc quyén tiép can khong a?

Viéc cong ty c6 phan cé hanh vi khdng cung cap
thong tin, dua thong tin khdng day du hay sai léch déu
dugc xem la hanh vi vi pham quyén tiép cén thong tin
cua c6 dong. Tat ca nhirng hanh vi trén déu phai chiu
nhitng ché tai phap ly tuy thudc vao mirc do nghiém
trong cta hanh vi d6. D& hiéu rd hon vé céch ap dung
ché tai phap ly khi cong ty c6 phan cé mot trong céc
hanh vi vi pham trén, anh chi sé dwa ra mot s6 vi du vé
bién phép ché tai cu thé sau day.

Nhu moi nguoi da biét, trong céc loai tai liéu cua
cong ty dugc c¢6 dong hodc nhém cd dong yéu cau
xem xét, tra ctru,... thi c6 tai liéu quan trong lién quan
dén bi mat kinh doanh, bi mat thuong mai cla cong
ty. Théng qua nhirng tai liéu do, c6 dong cd thé nam
rd dugc tinh hinh hoat dong cla cong ty nhu thé nao,
vi du tai liéu vé bao cdo tai chinh phan anh két qua
kinh doanh, tinh hinh tai chinh, va dong tién ctia cong
ty. Bdo cdo tai chinh con c6 nhiéu tai liéu kem theo



nhu bang can dai ké toan, bdo cédo luu chuyén tién
té, thuyét minh bao cdo tai chinh,... Qua nhiing tai
liéu trén, c6 dong c6 nhirng danh gia khach quan vé
tinh hinh tai chinh ctia doanh nghiép. Tuy nhién, nhiéu
doanh nghiép lai thi€u trung thuc khi thuc hién bao
cdo tai chinh, ho ¢6 y st dung céc thu thuat trong
nghiép vu ké toan dé bién hda céc bao cdo nham thuc
hién muc dich tu lgi cda ho. Chinh vi vay, nhiéu co
dong trong cong ty van khong nam bat dugc tinh hinh
chinh xac trong cong ty néu chi cédn ctr vao bao cao
tai chinh.

Theo Nghi dinh 41/2018/ND-CP ngay 12/3/2018
cua Chinh pha quy dinh xt&r phat hanh chinh trong linh
vuc ké toan, kiém toan doc lap, tuy thudc vao tinh
chat, mirc d6 vi pham, ma td chiic, ca nhan c6 hanh vi
vi pham thi phai chiu mot trong céc hinh thirc xur phat
chinh: canh cdo, phat tién va céc hinh thirc xtr phat
b6 sung dugc quy dinh tai muc a khoan 2 Diéu 4 Nghi
dinh 41/2018/Nb-CP."

Bén canh nhitng ché tai trén, t6 chirc, cd nhén co6
hanh vi vi pham con phai thuc hién cac bién phap
khac phuc hau qua. Luu y vé quy dinh mirc x&r phat
hanh chinh 50.000.000 dong d6i véi cd nhan, va
100.000.000 d6ng dai vai t6 chirc khi cd hanh vi vi
pham hanh chinh trong linh vuc ké todn, kiém toan
ddc lap can ctr theo Nghi dinh trén.

Ngoai ra, cd nhan, t6 chirc thuc hién hanh vi vi
pham trén con c6 thé chiu trach nhiém hinh su d6i vdi
t0i danh theo Diéu 221 B9 luét Hinh su 2015, stra dai,
b6 sung nam 2017 quy dinh vé “Téi vi pham quy dinh
vé ké todn gay hau qua nghiém trong”?, trong d6 hinh
phat ndng nhat |a bi phat tu 20 nam.

Ngoai ra, can cir vao khoan 1, 2, 4, 5, 6 va 7 Diéu 33
Nghi dinh 156/2020/ND-CP ngay 31/12/2020 (dugc
stra d6i, bo sung bdi khoan 27 Diéu 1 Nghi dinh so
128/2021/ND-CP) ctia Chinh phu quy dinh vé hanh vi

khong cong b thong tin dang thoi han vé viéc du kién
giao dich va két qua thuc hién giao dich. Nhitng hanh
vi trén sé bi x(r phat theo gid tri chirng khoan dang ky
giao, quy dinh cu thé trong linh vuc ching khoan va
thi trwong chirng khoén. Bén canh nhirng hinh thirc
x(r phat chinh thi c6 quy dinh vé hinh thirc x&r phat bo
sung nhu dinh chi giao dich chirng khoan trong mot
thai gian cu thé theo quy dinh phép luat.

4. Ngoai nhiing néi dung dugc dé cap ¢ trén, anh
chi cé thé cho biét thém vé viéc co6 dong khong biét
hay khéng dugc tiép can théng tin trong pham vi co
quyén tiép can thi cé phat sinh nhiing rii ro nao cho
chinh ho va cho cong ty khéng a?

Nhu da dugc dé cap ¢ phan chia sé dau tién vé
vai tro cua quyén tiép can thong tin tir phia cong ty,
c6 dong c6 thé nam bat tinh hinh kinh doanh ciing
nhu quan tri cong ty dé ho dua ra quyét dinh phu hop
cho khoan d4u tu cia minh. Khong phai ¢6 dong nao
cling c6 ngudn thong tin riéng, mot so ¢ dong khong
c6 céch thic dé tiép can thong tin cta cong ty tham
chi khdng ¢6 kha nang phan tich tinh hinh va du béo
tot, ddc biét la céc ¢ dong nho, yéu thé. Do d6 cac
c0 dong nhd can dugce dam bao quyén tiép can thong
tin hon. Trong trudng hop c6 dong khong dugc tiép
cén cuc dién cac thong tin mot cach day du va toan
dién c6 thé dan dén nguy co trd thanh “con tot trén
ban co ching khodn”, dong thai s6 von ma c6 dong
bo ra d4u tu vao cac cong ty cd phan ciing tiém an
nhiéu rui ro hon.

Vé phia cong ty co phan, phap luét hién hanh ¢
quy dinh lién quan dén viéc cong khai, minh bach
thong tin doanh nghiép. Néu doanh nghiép thuc hién
hanh vi vi pham quyén cong bd thong tin cda c6 dong,
thi phai chiu cac ché tai phép ly twong rng theo quy
dinh phap luat.

Nhitng hanh vi vi pham trén dan dén nhiéu rii ro

' Hinh thirc x& phat bé sung gom: a) Tudc quyén str dung Gidy chirng nhan dzng ky hanh nghé dich vu ké todn, kiém todn trong thoi thai gian tir 03 dén

06 thang;

b) Tuéc dung st dung Gidy chirng nhén du diéu kién kinh doanh dich vu ké todn, kiém toan trong thoi gian tir 01 thang dén 12 thang;
c) Dinh chi viéc t6 chirc cap nhat kién thirc trong thoi gian tir 01 thdng dén 03 thang;

d) Tich thu tang vat vi pham hanh chinh;

21. Ngudi nao lgi dung chirc vy, quyén han thyc hién mot trong nhirng hanh vi sau day, gay thiét hai tir 100.000.000 dong dén dudi 300.000.000 dong
hodc dudi 100.000.000 dong nhung d bj xt Iy ky luat hodc xt phat vi pham hanh chinh vé hanh vi nay ma con vi pham, thi bi phat cai tao khéng giam

gilr ¢&n 03 ndm hodc phat tu tir 01 ndm dén 05 nam:

a) Gia mao, khai man, thoa thuén hodc ép budc ngudi khic gia mao, khai man, tay x6a tai liéu ké toan;

b) Du dd, thoa thuan hozc ép budc ngudi khac cung cap, xac nhén thong tin, o liéu ké toan sai sy that;

c) D& ngoai s6 ké todn tai san cla don vi ké todn hodc tai san lién quan dén don v ké toan;

d) Huy bd hodc ¢d y lam hu hdng tai liéu ké toan trudce thai han luu trir theo quy dinh cta Luat ké toén;

d) Lép hai hé thong s6 ké toan tai chinh trg [én nham bo ngoai so ké todn tai san, nguon von, kinh phi ciia don vi ké todan.
2. Pham tgi thudc mot trong nhiing trudng hop sau day, thi bi phat tu tir 03 ndm dén 12 nam:

a) Vi vu lgi;

) C6 t6 chirc;
) Dung thu doan tinh vi, xao quyét;
)

b
c
d) Gay thiét hai tir 300.000.000 dong dén dudi 1.000.000.000 dong.

3. Pham tgi géy thiét hai 1.000.000.000 dong trd Ién, thi bi phat tu tir 10 nam dén 20 nam.
4. Ngudi pham t6i con ¢d thé bi cdm dam nhiém chirc vu hodc lam cong viéc nhat dinh tir 01 ndm dén 05 ndm hodc tich thu mét phan hodc toan bo

tai san.
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cho ban than cong ty, cu thé nhu: giam mdc do tin
tudng khi nha dau tu quyét dinh rét von vao cong ty,
h6 so nang luc clia cong ty bi danh gia la kém canh
tranh hon cong ty khéc trong van dé gép von va luu
chuyén dong tién,...gay ra nhiéu khé khan khong chi
cho cdng ty ma con ca c6 dong.

5. Bén canh quyén tiép can théng tin thi theo anh
chi, co dong cé nghia vu nhu thé nao déi vdi théng tin
ma ban than cé déng tiép can? Ciing nhu anh chi ¢
thé cho biét thém truong hop néu cé dong khong thuc
hién cac nghia vu trén thi cé phat sinh nhitng hau qua
bat lgi doi vdi ho va céng ty khong a?

Bat ctr quyén nao ciing c6 nghia vu kém theo, va
nghfa vu cta c6 dong d6i vai thong tin tiép can dugc
quy dinh trong Luat Doanh nghiép 2020.

Dai véi nhirng thong tin dugc tiép cén: cac cd dong
can xac dinh rd céc thong tin dugc xem la noi bo
cua cong ty va cd nghia vu khong dugc tiét 19 ra bén
ngoai lam anh hudng dén hoat dong kinh doanh cua
cong ty. Diéu nay lién quan tdi bi mat kinh doanh, bi
mat thuong mai clia cong ty ma tly vao tinh chat caa
thong tin bi tiét 16, ngudi c6 hanh vi vi pham sé chiu
céc ché tai phap ly.

Vi du: Khoan 4 biéu 3 Luat Chirng khoan 2019 dinh
nghia vé thong tin ngi bo: “Théng tin ndi bo la théng
tin lién quan tdi cong ty dai ching, t6 chirc niém yét,
t6 chirc dang ky giao dich, quy dai ching, céng ty dau
tw chirng khodn dai ching chua duoc céng bd ma néu
dugc cong b6 cd thé anh hudng Ion dén gid ching
khodn cua t6 chirc nay.” Theo khoan 23 Diéu 4 Luat
S& hitu tri tué 2005, quy dinh: “Bi mat kinh doanh la
théng tin thu duoc tir hoat dong dau tu tai chinh, tri
tué, chua duoc boc 16 va cé kha nang st dung trong
kinh doanh.” Va theo khoan 2 Diéu 12 Luat Chirng
khoan 2019 quy dinh céc hanh vi nghiém cam trong
hoat dong vé chirng khoan va thj truong ching khoan:
“Str dung théng tin néi b dé€ mua, ban ching khodn
cho chinh minh hodc cho nqguoi khdc; tiét 1, cung cap
théng tin néi bé hodc tu van cho ngudi khdc mua, ban
ching khodn trén co so thong tin ndi bo.”

N&u vi pham nhitng quy dinh vé bao mét thong tin
néu trén, nguai thuc hién hanh vi vi pham sé phai chiu
nhitng ché tai phép ly. Theo do:

Can ct vao Nghi dinh 75/2019/ND-CP ngay
01/12/2019 cta Chinh pha quy dinh vé x Iy vi pham
phép luat trong linh vuc canh tranh. Diéu 16 Nghi dinh
trén quy dinh cdc murc xtr phat cua hanh vi xam pham
bi mat kinh doanh nhu sau:

“1. Phat tién tir 200.000.000 déng dén 300.000.000
ddéng d6i vai mét trong cac hanh vi sau déy:
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a) Tiép can, thu thap thong tin thuéc bi méat kinh
doanh bang cach chdong lai cac bién phdp bao mat cua
nqudi sé hitu hop phap bi mét kinh doanh do;

b) Tiét 16, st dung thong tin thuéc bi méat kinh
doanh ma khéng duoc phép cua chu so hdtu bi mat
kinh doanh;

2. Hinh thire xu phat bé sung:

a) Tich thu tang vat, phuong tién duoc st dung dé vi
pham hanh chinh vé canh tranh;

b) Tich thu khoan lgi nhudn thu duoc tir viéc thuc
hién hanh vi vi pham”

Vé phia doanh nghiép, nhirng thong tin dugc xem la
bi mat kinh doanh khi bi tiét 16 sé anh hudng nghiém
trong t6i hoat dong kinh doanh ctia cong ty. Trén thuc
té, ché tai xir phat vé hanh vi nay chi quy dinh trong
Nghi dinh 75/2019/ND-CP va cac ché tai vé hanh vi vi
pham trén con chua that su r6 rang va day di mic do
ran de thich dang.

6. Theo anh chij, quyén tiép can thong tin cia co
dong trong céng ty c6 phan chua dai ching va cong
ty dai chiing cé nhiing diém khac nhau nhu thé nao a?

Danh gia vé quyeén tiép cén thong tin cua c6 dong
trong cong ty co phan chua dai chling va cong ty dai
chung thi trwde hét ching ta can so sanh vé nghia vu
c6ng bo thong tin cda ca hai loai hinh cong ty.

DG vai cong ty c6 phan chua dai ching thi cong
ty chi cd nghia vu cong b6 mot s bao cédo dinh ky
vé hoat dong cho co quan cap phép la co quan vé ké
hoach - ddu tu, co quan thug, co quan lao dong,...

Trong khi d6, cong ty dai ching cd c6 phiéu niém
yét trén san chirng khoan dugc nhac dén & day khong
chi la cong ty duoc niém yét c6 phiéu trén san ching
khoan Viét Nam ma con ca trén san qudc té nhung co
su khac nhau vé diéu kién niém yét. Cong ty dai chling
c6 nghfa vu thong b6 thong tin cho cac co quan quan
ly nhu trén va cong khai cho ca cong ching va san
giao dich chirng khoan nai cong ty dai ching thuc
hién niém yét c6 phiéu.

Tir viéc so sanh nghia vu céng bd thong tin cda
cong ty dai ching va cong ty chua dai ching, cong
ty dai chling do s& hitu ddc tinh dai chling nén cong
ty dugc dat dudi su gidm sat va kiém tra cda xa hoi
nhiéu hon cong ty c6 phan chua dai chdng thong qua
viéc cong khai céc thong tin vé hoat dong kinh doanh,
céc hoat dong cho su phét trién cta cong ty. Tir nghia
vu trén can d&t ra van dé nghia vu minh bach vé thong
tin va bao vé nhdm co dong thiéu s trong cong ty dai
chidng.



7. Thua anh chi, gan day du ludn danh nhiéu sy
quan tam dén vu viéc cua éng Trinh Van Quyét, Chu
tich Hoi dong quan trj Cong ty cé phan Tap doan FLC
da co hanh vi vi pham nghia vu cong bé théng tin
trong qua trinh thuc hién dat ban phan Ién cé phiéu
FLC do minh so hiru. Vay anh chi cé quan diém nhu
thé nao vé hanh vi cua éng Quyét dudi géc dé quyén
tiép can théng tin cua co déng trong vu viéc trén a?

Nhu nghia vu cong b thong tin cua cong ty dai
chiing dugc trinh bay & trén, ngoai nghia vu céng bo
thong tin véi cac co quan cd tham quyén lién quan
dén chirng khodn, thug, lao dong,... thi cong ty dugc
dat dudi su kiém tra, gidm séat cta cong ching va
Uy ban Ching khoan Nha nudc. Hanh vi khong béo
céo thong tin giao dich véi Uy ban Chimg khoan Nha
nudce va S& Giao dich Chirng khoan Thanh phd Ho Chi
Minh d& anh hudng dén quyén tiép cén thong tin cua
nha dau tu, lam han ché sy dénh gia khach quan thj
truvong khién nha dau tu gép rui ro I6n trong quyét
dinh mua ban cd phiéu trén thi trudng ching khoan.

Ngoai ra, hanh vi trén ciing c6 thé 1a d4u hiéu ton
tai giao dich noi gian, tirc 1a nhitng nquai ¢6 su tiép
can thong tin day du va sém hon nhitng nha dau tu
khac d& mua ban chiing khodn nham muc dich vu lgi
cho ban than hodc nhiing chi thé c6 lién quan khac.
Théng thuong, cac giao dich noi gian thudng dua trén
viéc c0 tinh loi dung loi thé vé viéc tiép can thong tin
tot hodc xau veé tinh hinh hoat déng hodc tinh hinh tai
chinh cua cong ty. Nguon thong tin ndi gian thuong
xuat phat tir nhirng thanh vién céap cao, nhitng thanh
vién trong ban quan tri hay ban diéu hanh cong ty hay
nhitng ngudi c6 lién quan trong t6 chirc phat hanh.
C6 thong tin cho rang céac giao dich ndi gidn thuong
dién ra sau khi nhitng thong tin quan trong cua cong
ty dugc dua ra tai cudc hop dinh ky, cu thé la trong 20
ngay trudce khi cong bo thong tin nay ra cong ching.

Tir nhitng lap luan trén, cac hanh vi ctia 6ng Quyét
da lam mat su tin twdng cla cd dong nén dé Cong
ty c6 phan Tap doan FLC cd lai long tin cla c6 dong
trong tuong lai nhu trude day la diéu rat kho khan.

Phap luét Viét Nam hién hanh con nhitng thiéu sét
trong viéc quy dinh cu thé vé quyeén tiép cén thong tin
ctia ¢6 dong. 0 day khong riéng Cong ty cd phan Tap
doan FLC ma nhiéu cong ty khéc trong d6 c6 thanh
vién gitr cdc chirc vu 16n, ho c6 hanh vi thao tling day
gia lén, céc c6 dong, nha dau tu nho 1€ lai bi chi phoi
va bi thiét hai I6n tr nhirng hanh vi vi pham trén.

Bén canh cac quy dinh phap luat trong Luat Chirng
khoadn 2019 va céc van ban phap luat cd lién quan,
hién nay, Viét Nam van con theo md hinh Uy ban

Chirng khoan Nha nudc nam quyén chi phoi hai Sg
Giao dich Chirng khoan Ha Nai va Thanh pho H6 Chi
Minh. Phdap luat Viét Nam trong tuong lai nén dugc
diéu chinh theo hudng trao cho hai S& Giao dich nay
doc lap vai Uy ban Ching khodn Nha nuéc dé hai S¢
Giao dich ¢d nhiéu quyén han hon trong viéc kiém
soat cac hanh vi vi pham nhu trén.

8. Tir vu viéc cua éng Trinh Van Quyét, anh chi nhan
thay thuc trang quyén tiép can thong tin cua co dong
trong cac cong ty dai ching ndi riéng va cac cong ty
6 phan néi chung hién nay nhu thé nao va dang tén
tai nhitng bat cap nao can giai quyét?

D0i vGi cong ty dai chidng, thong tin cong khai dugc
quan ly tir nhiéu phia nhung ciing khong tranh khoi
viéc céc don vi vi lgi ich ¢4 nhan ma nhiéu cd dong
I6n ¢6 tinh vi pham nghta vu cong bo théng tin. Trong
truang hop giao dich thay doi, so lwogng c6 phiéu sg
hitu sé vuot qua lwgng 01% c6 phi€u cé quyén biéu
quyét cong b thong tin va bdo cdo cho cong ty dai
ching, cong ty quan ly quj dau tu chirng khoéan Uy
Ban Ching khoan Nha nudce, S& Giao dich Ching
khoan Thanh phd H6 Chi Minh va Sg Giao dich Ching
khoan Ha Noi.

Thuc trang hién nay, c6 dong trong cong ty dai
ching chi nhan dugc mat so thong tin so luge trong
bdo cdo tai chinh duoc trinh bay trude dai co dong
hang nam. D4 chi la nhitng bdo cdo c6 ndi dung so
bo, khong chi tiét va khong dugc kiém tra tinh minh
bach va khong c6 don vi dam bao béo céo dd la bao
cao thuc té.

Doi vdi cd dong, ho khong nhan ra can nam bat
thong tin chi tiét nao trong qua trinh hoat dong cua
cong ty. Ho ciing khong duoc cung cap chi tiét vé bao
cdo tai chinh cua cong ty cling nhu la viéc quan tri
cong ty dan dén tinh trang c6 dong mang tam ly minh
khong phai la chu sd hitu cong ty thuc sy, khong nam
duagc hét tinh hinh cua cong ty, chi dugc bao céo so
b0, trong khi d6 vé ly thuyét thi nhitng nguai nam gitr
c0 phan cda cong ty 1a chu thuc su clia cong ty.

V& quyén xem xét va trich luc tai liéu, s6 séch cla
c6 dong han ché, cac c6 dong nhd phai lién két tao
thanh nhém dé ho c6 tiéng ndi trong viéc thuc hién
quyeén tiép can thong tin cta co dong trong cong ty.
Trén thuc t€, cac c6 dong ciing khong thé sao ké, trich
luc hda don, ching tir luu trir tai phong tai chinh ké
toan, vi nhan luc tai phong tai chinh ké toan khong
cho tiét 16 va cac ¢ dong khong cd bién phép cu thé
yéu cau ho cong bo hay cong khai nhirng thong tin do,
dong thoi phap luét ciing khong c6 quy dinh cu thé dé
giai quyét van deé trén.
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M6t s6 0 chirc tai chinh I6n trén thé gidi nhu Ngén
hang Thé gisi (World Bank), Uy ban Thuong mai Lién
bang Hoa Ky (FTC),... dd dua ra gdp y dé gidp hanh
lang phép ly virng chac hon. Céc t6 chirc tai chinh da
dua ra 05 nén tang dé gitp thi truong phan nao han
ché dugc hanh vi thao tling thi truvdng chimg khoén.
Cu thé:

Thir nhéat, can xay dung thé ché chinh séch dé han
ché t6i da hanh vi thao tdng thi truong ching khoan.
Sau khi cac chinh sach, quy dinh dugc ban hanh, viéc
giam sat va thuc thi hiéu qua chinh la chia khéa quan
trong. Quy dinh khong nén qua chat ché lam can trg
sur phét trién cda thi truong, nhung ciing khong nén
qué long léo dé nhitng cé nhan va tac nhan xau trén
thi trwong loi dung truc loi mot cach khong cong bang.

Thir hai, ha tang cong nghé gidp giao dich va thanh
toan hiéu qua va an toan, dong thoi, khién cho thi
trrong trd nén minh bach hon va la diéu kién can dé
thi truong hoat dong hiéu qua. Dai véi thi truong tréi
phiéu doanh nghiép, t0 chic danh giad dinh murc tin
nhiém la mot phan quan trong cua ha tang thong tin.

Thir ba, d6i véi bén phat hanh, chinh sach can tao
thuén tién cho tat ca cac loai hinh doanh nghiép, du
I6n hay nho, 1a doanh nghiép nha nudc hay dan doanh,
la cong ty dai ching hay chua dai chdng, déu c6 thé
huy dong von trén thi truang von thong qua céc kénh
phu hop, mot cach lanh manh, an toan, hiéu qua.

Thir tr, nha dau tu chinh 1a “mau” dua oxy dén céc
bo phén cua thi truong. Bao vé nha dau tu |a vu tién
hang d4u trong céc quy dinh phap luat vé chirng khoan.
Bén canh d6, nha dau tu can dugc td chirc dao tao,
gido duc nhitng kién thirc cdn ban nhat vé thi truong
dé nang cao nhan thirc cia nha dau tu veé thi truong tai
chinh néi chung va thi tredng ching khodan noi riéng.

Tuy nhién, phap luat cling nén dugc ghi nhan rang
khong phai tat ca cac loai chirng khoan déu phu hop
v6i moi nha dau tu, nhat 1a cac nha dau tu ca nhan.
Mot so loai chiing khoan, vi du nhu tréi phiéu doanh
nghiép phat hanh riéng &, can dugc duy tri trong thi
truong chuyén nghiép hodc doi hoi trinh d6 cao hon.

Dinh nghia vé nha d4u tu chuyén nghiép co thé
duoc that chat, dé ngan nglra cac nha dau tu thiéu
kién thirc va kj ndng phén tich mua ban ching khoan
khdng thuc sy phu hgp véi trinh d6. Théng thudng cac
quy dau tu hodc quy tin thac, cd vai tro hitu ich dé tap
hop cac khoan tiét kiém va dau tu cta nhiéu nha dau
tu va tién hanh dau tu mét cach chuyén nghiép nhat.

Thir ndm, lién quan dén cac to chirc trung gian tai
chinh, doi hoi phai duoc cap phép va giam sat chat
ché. Céc t0 chdrc trung gian tai chinh khac nhau cé
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nhitng vai trd khac nhau. Chang han, méi giGi ching
khoan khong duoc nhan tién gt ky han, dai dién ban
ctia ngan hang khong thé ban chirng khoan (c6 phiéu
hodc trai phiéu) cho khach hang. Nhitng nguoi nay
phai dugc cdp phép hanh nghé, phai tuan thi chuan
muc hanh vi va chiju trach nhiém giai trinh vé bat ky
sai pham nao.

9. Vi nhitng van dé trén thi theo anh chi, cac cong
ty dai ching néi riéng va cac céng ty cé phan néi
chung can phai luu y nhiing diéu gi dé dam bao quyén
tiép can thong tin cua cé dong? Péng thai, ban than
cac co dong can phai lam gi dé bao vé va khai thac téi
uu quyén tiép can thong tin cia minh?

Céc cong ty dai chling ndi riéng va cong ty c6 phan
n6i chung thi ho phai luu y mot s diéu sau day dé
dam bao quyén tiép cén thong tin clia cd dong:

Thi nhét, cong ty can xem xét vé viéc giam ty lé
s hitu c0 phan cua c6 dong c6 quyeén tiép cén thong
tin trong Diéu & cong ty (giam ty I& nho hon ty 1€ t0i
da 05% tong s6 c6 phan phd thong duoc quy dinh tai
khoan 2 Diéu 115 Luat Doanh nghiép 2020) dé dam
bao quyén lgi cho cac ¢6 dong nho.

Thit hai, cong ty can nam ro quyén tiép can thong
tin cta c6 dong va cong ty can tuan tha nghia vu cong
b6 thong tin mat cach cong khai, minh bach theo quy
dinh cta phap luat.

Thit ba, cong ty can nam ro vé quy dinh cac truong
hop can cong bd thong tin trude khi giao dich d& dam
bao quyén lgi va han ché rui ro ddi vdi céc giao dich
cua chinh cong ty. Dong thai, ho ciing can xéac dinh
nhitng thong tin ¢an dugc bao mat dé tranh rdi ro khi
ma& rong quyén tiép cén thong tin ctia c6 dong.

DGi vdi cac ¢ dong, mot s6 cong ty cd phan van
ton tai trudng hop méu thuan gitra cdc nhém co dong,
tranh chap quyén loi gira cac nhém c6 dong gay can
trd cho nhau trong viéc tiép can thong tin. Do do, céc
c0 dong nho, yéu thé can hop tac véi nhau dé dam
bao quyén tiép céan thong tin. Khong chi vay, céc co
dong ciing can nam rd quyén tiép cén thong tin &
cong ty duoc quy dinh nhu thé nao dé dam bao quyén
va lgi ich hgp phédp cta minh. Ngoai ra, ¢6 dong cd thé
yéu cau kiém todn doc lap xac minh, kiém tra dua ra
hda don kém theo trong bdo cdo tai chinh cta cong ty
thong qua t6 chic kiém toan doc lap thuc hién cong
tac kiém todn doc lap cla cong ty dé.

Thay mat CLB Nghién ciru & Tu van Phap luat
(LRAC), chiing em xin chan thanh cam on Luat su Vo
Dirc Duy va Luat su Vo Thj Ngoc Anh da danh thoi gian
cho bai phong van. Kinh chic anh chi nhiéu sirc khoe
va ludn thanh céng trong cong viéc va cudc song.



Co hoi - Tiem nang

TO HOP LUAT SU' QUOC TE SANTA LAW VIET NAM

1. Tong quan To hgp Luat su Qudc té Santa Law
Viét Nam

Santa Law Viét Nam la mot cong ty phan nhanh
tai Viét Nam cua t6 hop Luat su Qudc té Santa Law
toan cau. To hgp Santa Law dugc khdi xudng thanh
lap ban dau tai Hoa Ky bdi mgt nhom c6 van phép
ly day dan kinh nghiém trong céc co quan Chinh phu
nhanh hanh phap va tu phap, cac luat su thanh vién,
giam doc diéu hanh doanh nghiép va céc chuyén
gia thwong mai, co trinh do hoc van chuyén sau tlr
cac trudng dai hoc & Hoa Ky, Uc va Singapore. Phan
nhanh Santa Law Viét Nam dugc S& Tu phap Thanh
pho H6 Chi Minh cap gidy phép va déng ky hoat dong
v@i tén phap nhan la Cong ty Luat TNHH Santa Law
Viet Nam, va b6 nhiém Ls. Tran Kiéu Hanh, diéu hanh
vdn phong tai Viét Nam. Ts.Ls. Vo Dirc Duy cd van
va gilr vai tro Trudng tham muu va Luat su Trudng
cho phén nhénh cong ty Santa Law Viét Nam. T6 hop
Santa Law hién la thanh vién clia cta Hiép hdi Luét su
Hoa Ky - Bo phan luat Quéc té va to chic ACI (Kiém
toan - Tuan th{) cua chau Uc. Ts.Ls. V6 Dic Duy c6
hon 20 nam kinh nghiém trong viéc tu van phap ly ngi
b6 cho nhiéu tap doan, cong ty da qudc gia vé céc van
dé cta cong ty, quan Iy rii ro, dac diém thuong mai
quac t&, phong tuc tap quan cla cac nén van hoa khac
nhau va nhirng van deé lién quan dén di trad.

Ls. Vo DBuc Duy

Hoat dong trén nguyén tac tuan thi nhirng tiéu
chuan vé chuyén mon va dé cao gid tri dao dirc nghé
nghiép, Santa Law thuc hién cung cap dir liéu, béo
cdo, giam sat, quan ly rui ro trong cac van dé phap
ly va tir d6 dua ra cdc tu van tot nhat danh cho quy
khach hang. Véi kinh nghiém day dan trong tu van,

Ls. Tran Kiéu Hanh

Ngudi téng hop: Nguyén Bao Yén Nhi (K21502C),
Sinh vién Truong Pai hoc Kinh té - Luat, DHQG Tp.HCM

Santa Law

Work hard by heart

giai quyét céac van dé phap ly dua trén quy dinh cla
phap luat va céc quy tac dao dirc, cong ty cam két
ho trg, dam bao t6i wu quyén va lgi ich hop phap cua
khach hang va mang dén cho khach hang trai nghiém
dich vu tu van phap ly dat hiéu qua cao nhat.

Cung su chuyén nghiép va tan tam, Santa Law
da nhan duoc su tin tudng tir nhitng khach hang la
nhitng doanh nghiép va cong ty I6n & qudc té va Viét
Nam nhu: Sacombank, Dominos VietNam Inc., Tap
doan Bao hiém Farmers Insurance Group,...

2. Linh vuc hoat dong

Cong ty hién cung cap céc dich vu tu van ciing
nhu nédng luc tranh tung tai cac Toa an quoc té,
trong nhiéu linh vuc phap luat va hoat dong kinh
doanh khéac nhau lién quan dén thuong mai qudc
té, giai quyét cac tranh chap thuong mai; sg hiru tri
tué; xay dung; san xuat va cong nghiép; hoat dong
cua to chirc phi lgi nhuén; lao dong va nhén su,...

3. Co hdi viéc lam

T6 hop Santa Law ludn tim kiém va tao ca hdi cho
céc sinh vién tot nghiép chuyén nganh Luét ndi riéng
va cac linh vuc khéc ndi chung duoc trai nghiém, hoc
hoi va trau doi kj nang can thiét tai cac vi tri tuyén
dung. Sinh vién c6 mong mudn va quan tam dén vi
tri ma cong ty dang tuyén dung c6 thé gtri ho so rng
tuyén qua email clia cong ty.

Thong tin tuyén dung dugc cong ty dang tai va cap
nhat tai website chinh thirc santa-lawyers.com hoac
fanpage facebook.com/santalawyers/.
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4. Thong tin lién hé 4.2. Hoa Ky

4.1. Thanh phé Ho Chi Minh Dia chi: Champions Forests Building 4606 FM

Dia chi: Tang 12, Toa nha Petro Vietnam Tower, S6 1960 Rd West, Suite 400 Houston, Texas 77069

1-5Dai 16 Lé Duan, Quan 1, TP HCM, Viét Nam Website: http://www.santa-lawyers.com/
Website: http://www.santa-lawyers.com/ Email: info@santa-lawyers.com
Email: info@santa-lawyers.com Dién thoai: +1 (832) 717-2528 / + ( 619) 203-1048
Dién thoai: 028 3636 5179/ 093 2727 166 / 097

880 6869
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Co hoi - Tiém nang

CUOC THI PHIEN TOA GIA DINH VMOOT

1. Tong quan cudc thi Phién toa gia dinh VMoot

Cudc thi Phién toa gia dinh VMoot (“VMoot")
duoc biét dén nhu la mot cudce thi viét héa hoan
toan ctia mo hinh phién toa gia dinh (“Moot Court”)’
dugc phoi hgp t6 chic bdi truong Dai hoc Luat
Thanh phd H6 Chi Minh va Trung tam Trong tai Qudc
té Viét Nam.? VMoot mang dén co hdi trai nghiém
tranh tung truéc mot Toa an “gia dinh” vé mot vu
kién gia dinh lién quan dén céc van deé phap ly trong
linh vuc tranh chap thuong mai.

Dén vdi VMoot, céc doi thi sé dong vai tro la luat
su tranh tung, st dung von kién thirc va tu duy phan
bién cua minh dé dua ra nhitng l4p luan bién ho vé
van dé tranh chap trude Hoi dong Trong tai. Thong
qua cudc thi, sinh vién sé c6 co hdi ren luyén ky nang
tranh bién, cai thién tu duy va kha nang van dung
phap ly.

Tir ndm dau tién dugce to chirc cho dén nay, cudc
thi da va dang la mot san choi hoc thuét chat lugng,
b6 ich, thu hit sy tham gia dong dao cua cac ban
sinh vién chuyén nganh luat c6 chung dam mé vé
linh vurc tranh chap thuwong mai trén khap ca nudc.
Cudc thi sé dién ra vdi cdc vong thi: sa loai, ti két,
ban két va chung két, vgi hai hinh thic chinh bao
gom viét bai bién ho va tranh tung truc tiép.

2. Pon vi to chiic

2.1. Don vj cha tri - Truong Dai hoc Luat Thanh
phé Ho Chi Minh (HCMULAW)

Trwong Dai hoc Luat Thanh pho H6 Chi Minh
(“HCMULAW") dugc chinh thic thanh lap vao nam
1996, la mot trong nhirng trudng dao tao luat hang
dau & khu vuc phia Nam va luon dat chat lwgng cao
trong cong tac nghién ciu va giang day. Trai qua
mot ching duong phat trién, truong da va dang

Ngudi téng hop: Nguyén Bdo Yén Nhi (K21502C),
Sinh vién Truong Pai hoc Kinh té - Luat, PHQG Tp.HCM

tirng bude khang dinh vi tri, vai trd 1a trung tam
dao tao, nghién ctru khoa hoc phap ly va truyén
ba phép luat Ion & khu vuc phia Nam. Dé cao tam
quan trong trong viéc gido duc, hinh thanh ky nang
can thiét cho sinh vién trong qua trinh hoc tap va
thuc hanh phap luat, HCMULAW lu6n tao diéu kién
t0 chirc cac cudc thi giao luu hoc thuat nham gidp
sinh vién luat c6 co hai trau doi kién thirc va tich ldy
nhiéu kinh nghiém hanh nghé phap ly. Vmoot chinh
la san choi I6n ma qua do6 Dai hoc Luat Thanh phd
H6 Chi Minh t0 chirc véi mong mudn xay dung mot
moi trudng hoc tap thiét thuc, gitp sinh vién c6 co
hoi tiép can quy trinh tranh tung, ap dung nhirng kién
thirc da duoc truyén day vao thuc hanh thuc tién.

2.2. Don vj dong té chifc - Trung tim Trong tai
Quéc té Viét Nam (VIAC)

Trung tdm Trong tai Qudc té Viét Nam (“VIAC")
dugc thanh lap theo Quyét dinh s6 204/TTg ngay
28 thang 4 ndam 1993 dua trén co s& hop nhat Hoi
dong Trong tai Ngoai thwong va Hoi déng Trong tai
Hang hai.® Day la t6 chirc doc Iap khdng thude Chinh
pht, c6 d6i ngii Trong tai vién uy tin, chuyén mon
cao trong cac linh vuc thuong mai.

V6i mong mudn tao ra co ché giai quyét tranh
chép khach quan, cong bang, thuan lgi, hiéu qua va
dang tin cdy dua trén viéc thic day su phat trién
cua phuaong thirc giai quyét tranh chap thuong mai
bang Trong tai, hién VIAC dang duoc danh gia la
mat t6 chirc trong tai 16n ¢6 uy tin tai Viét Nam. Trai
qua gan ba thap ky hoat dong trong linh vuc giai
quyét tranh chap thuwong mai, VIAC khdng ngirng doi
mdi, phat trién va nang cao chat lugng dich vu dé
dap ing dugc yéu cau cla nhiéu cong dong doanh
nghiép trong va ngoai nudc khi tin tudng lua chon
VIAC lam co quan giai quyét tranh chép.

" Moot Court la mt hinh thirc hoat ddng nghién ctru va thuc hanh phép Iy cda sinh vién céc trudng luat, trong d6 cac sinh vién déng vai luat s cla
céc bén trong mot vu viéc gia dinh, tranh luan vé ndi dung cta vu viéc do trude cac tham phan cla toa gia dinh. Thuét ngir nay dugc st dung phd bién

tai céc trudng luét trén thé gidi.

2 Truong Dai hoc Luat Thanh phd Ho Chi Minh, ‘VMOOT - Nai thé hién ban linh cua sinh vién nganh Luat’ (10/11/2017) <https://www.hcmulaw.edu.vn/
vi/tieu-diem/vmoot-noi-the-hien-ban-linh-cua-sinh-vien-nganh-luat> truy cép ngay 23/4/2022
3 Trung tdm Trong tai Qudc té Viét Nam, Phan Gidi thiéu <https:/www.viac.vn/> truy cap ngay 19/4/2022
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3. Muc tiéu

Cudc thi Phién toa gia dinh VMoot la san chai hoc
thuat mang tinh thuc tién, bo ich, lanh manh danh cho
sinh vién luat c6 mong mudén duoc trai nghiém va trau
doi k§ nang thuc hanh phap ly. Day la noi sinh vién
luat thr strc minh véi vai trd nhu mot luét su tranh
tung “thuc thu” trudc HOi dong Trong tai la nhitng
giam khao cd chuyén moén cao va kinh nghiém lau
nam trong linh vuc giai quyét tranh chap bang Trong
tai. Thong qua cudc thi, cac thi sinh sé cé co hoi phat
trién kj nang tranh tung, rén luyén tu duy phap ly va
céc kj nang hanh ngheé lién quan khéc. Bén canh dé,
cudc thi con la cau noi gilra cac sinh vién luat tiém
ndng vdi cac nha tuyén dung, cung cép cac suat thuc
tap chat lwong cho nhiéu sinh vién. Va hon ca, VMoot
la noi khgi nguon dam mé, rén luyén ban than cho cac
ban sinh vién chuyén nganh uat, ciing la mét budc
chay da cho cdc ban sinh vién tru6c khi tham gia cac
cudc thi Moot mang tam c@ qudc té.

4. Doi tugng va cach thirc tham gia

D0oi twong tham gia cudc thi 1a tat ca céc ban sinh
vién chuyén nganh Luat dén tir cac truong dai hoc trén
khap ca nudc c6 niém dam mé va quan tam dén cudc
thi. Cac thi sinh sé ddng ky tham gia theo d6i gom 03
thanh vién. Cac doi dang ky tham gia du thi theo mau
c6 san trén website cudc thi, hd so ddng ky phai duoc
xac nhan bgi Ban gidm hiéu truong, Doan Thanh nién
hodc Hoi Sinh vién noi sinh vién dang theo hoc nham
muc dich dam bao tinh dai dién cho cudc thi.
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Sau d6, céc truang sé tong hop danh sach, ho so
dang ky va gtri vé cho ban t6 chirc cudc thi. Cudi cung,
céac doi thuc hién viét bai bién hd theo tinh hudng gia
dinh d& nop bai du thi vong sa loai theo diing thai han
da quy dinh. Két thic vong sa loai, ban t6 chirc cudc
thi chon ra 12 d6i c6 so diém cao nhat & vong loai sé
tham gia vong t két va tranh luén truc tiép. Twong tu
nhu thé, cac doi c6 so diém cao nhit & tirng tran sé
budc tiép vao vong ban két (4 doi), chung két (2 doi).

5. Thoi gian va dia diém

Theo thong 1€, cudc thi Phién toa gia dinh VMoot
duoc t6 chirc vao khoang gilra cudi thang 7 hodc
thang 8 hang nam tai hoi truong truong Dai hoc Luat
Thanh pho H6 Chi Minh. Riéng ndam 2021, do anh
hudng cua dich bénh Covid-19 nén cudc thi d4 dién ra
vao gilra thang 10 bang hinh thirc tryc tuyén.

6. Thong tin lien hé

Fanpage facebook: https:/www.facebook.com/
phientoagiadinh/

Website: http://www.hcmulaw.edu.vn/
Email: vmoot.phientoagiadinh@gmail.com



Co hoi - Tiém nang

KHOA HOC TONG QUAN VE SG HO'U TRi TUE CUA
cuc SO H'U TRi TUE VIET NAM

1. Tong quan khoéa hoc
1.1. Nén tang tao dung khéa hoc

Khda hoc Tong quan vé s hitu tri tué cta Cuc S&
hiru tri tué Viét Nam dugc tao dung dua trén nén tang
cta khoa hoc vé s hiru tri tué cta T6 chic S& hiru tri
tué thé giGi (“WIPQ"). Vi muoi hoc phéan co ban nhat
trong linh vuc s& hitu tri tué, Cuc S& hitu tri tué Viét
Nam mong muon tao diéu kién cho tat ca hoc vién
quan tam dén linh vuc s& hitu tri tué cé co hdi dugc
tiép xdc kién thirc nén tang vé linh vuc sd hitu tri tué
ndi chung ciing nhu cac quy dinh chi tiét trong Luat
S& hiru tri tué Viét Nam thong qua tirng chu dé hoc.
Bén canh d6, hoc vién con dugc tiép xuc va giai quyét
tinh hudng thuc té thdng qua bai kiém tra cudi khoa
ctia khda hoc Tong quan vé s hiru tri tué bang nhitng
kién thirc da hoc qua mudi hoc phan.

1.2. Don vi t6 chifc - Cuc Sd hiru tri tué Viét Nam

Tién than cta Cuc S& hiru tri tué la Cuc S& hitu
cong nghiép trong giai doan tir nam 1993 - 2002. Cuc
c6 vai tro nghién ctru va soan thao nhiing véan ban
phap luét lién quan dén quyén sa hiru tri tué, dién hinh
nhu Nghi dinh sd 12/1999/ND-CP ngay 06/3/1999
cua Chinh phd quy dinh vé x&r phat vi pham hanh
chinh trong linh vuc s& hitu cong nghiép, Nghi dinh
s0 54/2000/ND-CP ngay 03/10/2000 ctia Chinh phu
quy dinh vé bao hd quyén s& hitu cong nghiép dai vai
bi mat kinh doanh, chi dan dia ly, tén thuong mai va
quyén chdng canh tranh khong lanh manh lién quan
dén sd hiru cong nghiép.2 Trai qua nhiéu su phat trién
va thay doi vé tén goi, ngay 19 thang 05 nam 2003
Chinh Phu d4 ban hanh Nghi dinh s6 54/2003/ND - CP
quy dinh nhiém vu, quyén han va td chic bd méy cla
Bo Khoa hoc va Cong nghé, quyét dinh d6i tén Cuc S&

Ngudi téng hop: Tran Thi Kiéu Oanh (K19502),
Sinh vién Truong Dai hoc Kinh té - Luat, DHQG Tp. HCM

hiru cong nghiép thanh Cuc S& hitu tri tué véi chirc
nang, nhiém vu va t6 chirc bé may dugc md rong hon
s0 Vvdi trude. Nhiém vu chinh ctia Cuc S hitu tri tué
Viét Nam la co quan tham muu, gilp B trudng Bo
Khoa hoc va Cong nghé thdng nhat quan Iy nha nudc
vé s hitu tri tué. Dong thoi truc tiép quan ly va to
chtrc thuc hién céc hoat dong lién quan dén cac hoat
dong su nghiép vé s& hitu cong nghiép theo ding quy
dinh cta phép luat.® Giai doan ndam 2017 - 2021, Cuc
S& hitu tri tué da dat dwgc mot s thanh tich ndi bat
nhu da tiép nhan va thanh cong x(r ly s6 lugng In don
sang ché, dang ky kiéu dang cong nghiép, dang ky
quyén s& hiru cong nghiép va so phan tram don tiép
nhan va xt ly tang |én so véi cung ky nam trudc. Vi
du I3y s liéu cta ndam 2017, s6 don ma Cuc S& hiru
tri tué tiép nhan va xu Iy la 39.250 don (tdng 1% so
vGi nam 2016) hay nam 2018 xt Iy 42.867 don (tang
9,2% so v&i ndam 2017). Riéng ndam 2020 va 6 thang
dau ndm 2021 mac du bi anh hudng manh bdi dich
bénh Covid-19, nhung két qua xu ly don s& hiru cong
nghiép van tang cao so vai cling ky, cu thé nam 2020
xUr ly 71.829 don (tdng 10,5% so vdi nam 2019)%.

1.3. Hinh thirc hoc va doi tugng hoc vién

(i) Hinh thic hoc: Khda hoc dugc t6 chirc thong
qua hinh thirc truc tuyén,’ hoc vién c6 thé chl dong
sap xép thoi gian hoc phu hgp vdi thoi gian biéu ca
nhan. Ngoai ra cd thé dang ky va tham gia trudc cac
hoc phan dé cd thém khoang thoi gian chuan bi on
tap kién thic tot nhat khi bude vao bai kiém tra cudi
khéa.

(i) Doi trong: Khda hoc khdng gidi han vé do tudi
hay pham vi nganh hoc, nganh nghé cua hoc vién
dang ky tham gia. Khda hoc dugc tao dung danh cho

' Cuc S& hiru tri tué, ‘Thong bdo md khéa dao tao truc tuyén Tong quan vé sd hiru tri tué ndm 2022 (dot 1)’ <https://ipvietnam.gov.vn> truy cap ngay

05/5/2022

2 Cuc S hitu tri tug, ‘Lich st phét trién’ <https:/ipvietnam.gov.vn/web/quest/lich-su-phat-trien> truy cép ngay 17/6/2022

3Tldd, n2
4 Cuc S hiru tri tué Viét Nam, ‘Cuc S& hitu tri tué -

39 ndm xay dung va phat trién’ <https:/ipvietnam.gov.vn/nghien-cuu-ao-tao/-/asset

publisher/3KJODmOi3vkR/content/huong-toi-40-nam-thanh-lap-cuc-so-huu-tri-tue-nhin-lai-39-nam-hinh-thanh-va-phat-trien?inheritRedirect=false> truy

cap ngay 06/7/2022

5 Cuc SO hitu tri tué Viét Nam, ‘Gigi thiéu Khéa hoc Téng quan s¢ hiru tri tué

<https://ipvietnam.gov.vn/nghien-cuu-ao-tao/-/asset

publisher/3KJODmOi3vkR/content/thong-bao-mo-khoa-ao-tao-truc-tuyen-dl101-vn-tong-quan-ve-so-huu-tri-tue> truy cép ngay 05/5/2022
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moi d6i twong, nhitng ai quan tdm va mudn tiép can
kién thirc co ban vé linh vuc sd hitu tri tué. Tuy nhién,
do s6 lugng déng ky giGi han tdi da 200 hoc vién moi
khda, vi vay dudng link dang ky khéa hoc sé déng
sém néu d& dat du s6 lvgng hoc vién.

1.4. Muc tiéu

Khda hoc Tong quan vé sa hiru tri tué cung cép cho
hoc vién cac kién thic phép luat co ban vé linh vuc
s@ hitu tri tué nham gitp hoc vién nang cao nhén thirc
vé cac van deé co ban lién quan dén quyén sa hitu tri
tué. Bén canh do, khda hoc giai thich vé cac yéu to
cdu thanh su bao hg dadi twong thudc quyén sa hiru tri
tué va gidi thiéu céc diéu udc qudc té diéu chinh doi
tuong thudc linh vuc s hitu tri tué.

2. Chuong trinh va ndi dung khéa hoc

2.1. Chuong trinh khoa hoc

Khéa hoc duoc thiét k& muai hoc phan co ban
Vé quyén sd hitu tri tué trong d6 gom mot hoc phan
gi6i thiéu chung vé s& hiru tri tué va con lai la cac
hoc phan riéng vé nhan hiéu, quyén tac gia, quyén
lién quan, ki€u dang cong nghiép, sang ché, chi dan
dia Iy, bao ho gidng cay trong mai, canh tranh khong
lanh manh va gidi thiéu vé diéu udc quéc té do WIPO
quan ly lién quan dén hé thong dang ky qudc té vé
nhan hiéu, sang ché, kiéu dang cong nghiép.® Mudi
hoc phan trén duoc thiét ké san trong khoa hoc, hoc
vién tu hoc dua trén ly thuyét ma khda hoc cung céap
va hoc vién can hoan thanh muai hoc phan cta khoa
hoc nham dam bao hoc vién c6 kién thirc co ban vé
quyén s& hiru tri tué ciing nhu nam chac kién thirc dé
ap dung giai quyét cac cau hoi mot cach dé dang hon
khi lam bai kiém tra cudi khoa.

2.2. Néi dung hoc phéan

Moi hoc phan dugc thiét ké theo cau trdc chinh la
ly thuyét va phan 6n tap ly thuyét dudi dang céc cau
hoi. Phan Iy thuyét gidp hoc vién duoc tiép can cu thé
tat ca van deé lién quan dén chu dé nghién cta hoc
phan. Chang han véi hoc phan nhan hiéu thi hoc vién
sé hoc vé quy dinh khai niém quyén tac gia, doi tugng
dugc bao ho theo quyén tac gia, cac cong wdc quoc
t€ vé quyén tac gia... Sau khi hoan thanh ly thuyét moi
hoc phan, hoc vién ctng c6 lai kién thirc bang cau hoi
on tap moi hoc phan. Luu y rang viéc kiém tra kién
thirc moi hoc phan hoan toan khong anh hudng dén
két qua cudi cung cta hoc vién ma chi don gian la
gitip hoc vién van dung ciing nhu on tap lai kién thirc
duoc hoc.

¢ Tldd, n1
’Tldd, n1
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3. Quyén lgi cua hoc vién dang ky khéa hoc

Hoc vién dang ky tham gia khoa hoc hoan toan
mién phi. Sau khi hoan thanh day du néi dung hoc
phan va dat két qua trén 50 diém bai kiém tra cudi
khda, hoc vién dugc cap gidy chimg nhan hoan thanh
khoa hoc bdi Cuc S& hiru tri tué Viét Nam.” Gidy ching
nhan sé gilp tang diém sang trong CV cda hoc vién
va la mot diém cong I6n cho hoc vién trong qua trinh
xin viéc, ddc biét 1a doi véi cong viéc lién quan dén sa
hiru tri tué.

Dong thai, qua ndi dung céc hoc phan va phan thuc
hanh dp dung ly thuyét trong muai hoc phan khda hoc,
sé gilip hoc vién nang cao nhan thirc vé s& hitu tri tug,
ren luyén va phat trién mot so kj nang tu duy phap ly
vé cac van deé lién quan dén phap luat sd hiru tri tué.
Chac chan rang, sau khi hoan thanh khéa hoc, hoc
vién sé c6 cho minh mot von kién thirc can ban day du
va tong quan nhat trong linh vuc s& hiru tri tué.

4. Thoi gian va cach thirc ghi danh khéa hoc

(i) Thoi gian dang ky

Moi ndm, Cuc S& hitu tri tué sé md tong cong ba
dot ddng ky khda hoc Téng quan vé s& hitu tri tué.
Truong hgp hoc vién khong kip dang ky khéa hoc vao
dgt mot thi hoan toan cd thé dang ky vao dot hai hodc
dot ba khi c6 thong bdo mé dang ky cua Cuc S& hiru
tri tué va thoi gian moi khda hoc sé kéo dai mot thang.

(i) Cdch thirc ghi danh khéa hoc

Hoc vién dang ky tai khoan dang nhap tai cong
thong tin IP - Learning cta Cuc S& hitu tri tué Viét
Nam dé c6 thé ghi danh vao khoa hoc. Tén dang nhap
va mat khau sé dugc hé thong g thong qua email
dang ky cla hoc vién. Luu y kiém tra ca muc spam
néu van chua thay hé thong guri thong tin sau 05 pht.
Sau khi dang ky tai khoan thanh cong, hoc vién st
dung tén dang nhép va mat khau dang nhap vao hé
thdng va nhan chon khéa hoc Téng quan vé sg hiru
tri tué. Trong ndi dung hién thi thong tin khda hoc, tai
bi€u mau dang ky, hoc vién chi can dién ddng ky khoa
hoc vao 6 ndi dung sau d6 nhan gtri biéu mau la da
thanh céng ghi danh khéa hoc.



5. Thong tin lién hé 5.2. Diéu Linh IP?

Hoc vién c6 thé theo d&i va cép nhat céc thong tin Website: http://dieulinhip.com/
ve ,thm gian va C,aCh Athuc dang‘ ky Iihoa [100 pha![lh Email: dieulinhvt1312@gmail.com
chong va chinh xac théng qua hai nguén théng tin lién
hé dudi day. Fanpage Facebook: https:/www.facebook.com/
DieuLinhIP

S0 dién thoai: 096 83511 00

5.1. IP - elearning
Website: http://e-learning.ipvietnam.gov.vn/

Email: daotaotructuyen@ipvietnam.gov.vn

Fanpage Facebook: https://www.facebook.com/
[Peleaning

& Diéu Linh IP la tén chinh thirc cla trang fanpage do chj Diéu Linh - nha d6ng séng lap cong ty TNHH S& hitu tri tué ANLIS, Iap ra nhdm cung cap nhitng
thong tin vé cac khoa hoc sd hitu tri tué danh cho dai twgng yéu thich linh vuc nay. Chi Diéu Linh d& c6 gan 10 ndm kinh nghiém trong linh vuc s& hitu
tri tué tai cdc vi tri chuyén vién tu van nhu chuyén vién tu van phong nhan hiéu nude ngoai, chuyén vién séng ché va kigu dang cong nghé.
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“ERIN BROCKOVICH" -

Erin Brockovich 1a mot nguai Gng hd nguoi tiéu
dung va nha hoat déng mai truong ndi tiéng nguoi
M§*, c6 da cong hién cudc doi minh cho cac hoat
dong bao vé moi truang, bao vé nguoi tiéu dung va
cac hoat dong vi cong dong xa hoi khac. Méc du Erin
chua tirng hoc qua truang |Gp nao vé luat nhung co lai
chinh la ngui phu nit cé cong I6n nhat trong vu kién
Cong ty Dién va Khi dot Théi Binh Duong (PG&E) da
dugc giai quyét vai gia boi thuong tri gia 333 triéu do
la do hanh vi thiéu trach nhiém trong viéc xtr ly nudc
thai gay hau qua nghiém trong dén doi sdng strc khoe
cu déan cua California vao nam 19962. Cau chuyén
vé cudc doi Erin Brockovich da trg thanh nguon cam
hing cho dao dién Steven Soderbergh va nha bién
kich Susannah Grant d€ cho ra doi mot bo phim thudc
dong chinh kich phap luat mang tén c6 vao nam 2000.

M& ddu b phim dao dién Steven Soderbergh mang
lai cho nguroi xem gdc nhin vé cudc sdng cua nha hoat
déng mai truang Erin Brockovich trudce vu kién, cé la
mot nguoi me don thén, that nghiép va phai chat vat
di xin viéc l1am dé c6 tién lo cho con cta minh. Erin
da phai d6i mat vdi nhiéu bién c¢6 16n trong khoang
thoi gian nay, nhung ban nang clia mot nguci me da
giup nguai phu nit nay khéng guc nga trude nghich
canh trudc mat. Thoi diém ay, c6 da gap phai mot tai
nan 6 t6 nghiém trong, Erin da dén Hang luat Masry
& Vititoe nho luat su Masry dirng ra doi boi thuong
thiét hai cho c6. Du luat su Masry da khong gitp Erin
c6 thé gianh thang vu kién doi bi thuong thiét hai
trong vu tai nan giao thong, nhung day la co duyén
gitip Erin c6 vj tri mot nhan vién sap xép ho so tai van
phong luat. Thai gian lam viéc tai day, Erin da vo tinh
doc va phat hién tai liéu cia mot ngudi phu nir mudn
diéu tra tap doan PG&E, sau khi tap doan nay deé nghi
mua lai nha dat cua c6 va cac cu dan sdng quanh khu

CAN CAN TRACH NHIEM

Nguyén Hong Hai Phuong (K21501),
Sinh vién Truong Pai hoc Kinh té - Lut, PHQG Tp.HCM

vuc véi mirc gia cao bat thuong. Trong sudt qud trinh
diéu tra, c6 da phat hién ra nhiéu sai pham trong viéc
xUr Iy nudce thai cla tap doan PG&E, céc bang ching
cho thdy cac cu dan sdng quanh khu vuc tram bom
cua PG&E déu mac cdn bénh nang, tham chi gia cam,
gia stc ciing mac nhiéu can bénh di tat hodc truyén
nhiém khong r6 nguyén nhan.

Céc su kién vé sau, n(t that dan duoc thao g, tirng
vat chirng, nhan chimg dugc hé 16. Mot bang ching
quan trong da xuat hién rang két qua xét nghiém mau
nudc ngam ldy tir cac ho chira gan tram nén khi cho
thay nguén nudc bi nhiém cac hop chat cia Chromium
VI (Cr(VI)), viéc phoi nhiém véi Cr(V1) c6 lién quan dén
nhiéu van dé strc khoe & ngudi. Phaoi nhiém cép tinh
lau dai véi Cr(V1) c6 lién quan dén véi phan tng di (rng
G da, cac van dé da day va ho hap va ton thuong hé
sinh san, Cr(VI) dugc Co Quan Nghién Ctu Ung Thu
Quoc Té (IARC) xem la mot chat gay ung thu?. PG&E
da str dung Cr(VI) trong cac thap lam lanh cua tram
bom dé duy tri hé thong dudng dng khong bi hoen
gi. Nham giam bét lugng cé@n bun tich tu nhiéu trong
nudc lam mat do st dung Cr(VI), PG&E thai ching
xudng cac hé & gan tram nén khi ma khong dugc
qua qua trinh thanh loc. PG&E da tim nhiéu phuong
thirc nham giau kin chuyén nay trude cu dan, truyén
thong va cdc co quan chirc nang. Thém vao dé phia
PG&E pht nhan moi cdo budc tir phia luat su Marsy
véi cac bang chidng lién quan dén hé qua tir tac hai
cua Cr(V1) d6i véi strc khde con nguai khi thai ra moi
trurdng ngam vao trong nudc ngam sinh hoat cla cu
dan. PG&E gan nhu van mudn lam lang chuyén nay,
nham dam bao cho may mdc van dugc van hanh ma
khong can tim chat lam mat khac thay thé, can trg
qua trinh van hanh. Lgi nhuan duong nhu nang ky hon
cdc trach nhiém xa hoi cia PG&E khong chi véi moi

' Erin Brockovich is a renowned Consumer Advocate and Environmental Activist who rights wrongs every day on multiple fronts. Xem thém: <https://

www.brockovich.com/>

2 Brockovich became instrumental in building a case against PG&E, alleging the company contaminated the town’s drinking water. In 1996, the case
was settled for $333 million - the largest ever paid in a direct-action lawsuit at the time.<https://abcnews.go.com/US/erin-brockovich-real-story-town-

decades/story?id=78180219>

8 76 Chirc Y T& Thé Gidi (World Health Organization, WHO), Co Quan Nghién Ctru Ung Thu Qudc TE. “IARC Monographs on the Evaluation of Carcinogenic
Risks to Humans: (Chuyén Khao IARC vé Danh Gia Nguy Co Gay Ung Thu D&i V6i Con Ngudi) Chromium, Nickel and Welding.” (Crom, Niken va Han)

Quyén 49 (1990).
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trrdng, ma con voi cu dan vung Hinkley.

Trong ngan han, néu PG&E chdp nhan dau tu,
chuyén doi cong nghé, quy trinh xtr Iy chat thai theo
hudng bao vé mdi trudng cé thé sé lam cho chi phi
san xuat cua tap doan tang lén nhung trong dai han
thi sé lam giam chi phi san xuat théng qua giam st
dung nguyén liéu, cac chi phi lién quan dén phap ly
bao vé moi truang, chi phi khac phuc su ¢6, hau qua
ctia viéc gay 6 nhiém mang dé lai. Dang tiéc, tap doan
wu tién lua chon loi ich kinh té d& va dang mang lai ¢
thoi diém trude khi vu kién xay ra thay vi thiét [ap mot
ké hoach d4u tu trong dai han chi trong dén cong tac
bao vé moi truong. Suc khoe, tinh mang va dao dirc
cua mot doanh nghiép da phai nhuang cho cho lgi ich
kinh t€ tru6c mat cda tap doan. PG&E san sang hy
sinh dao dtrc kinh doanh dé tim ki€m Igi nhuan, khién
cho cdng d6ng, xa hoi va moi trrong xung quanh, nhat
la nhitng nguoi yéu thé phai chiu thiét hai. Mac du ho
da biét nude nhiém doc nhung van co tinh phét 19,
gilr kin su viéc trude cong ching. Tap doan da chap
nhan danh doi su trong sach ctia moi trudng dé toi
wu hoa quy trinh san xuat trong khi moi truong chinh
la noi, phat trién cua tap doan, ddc biét la céc ngudn
tai nguyén khai thac tir méi truong dé phuc vu hoat
dong san xuat kinh doanh. Khong c6 méi truong thi
nhitng doanh nghiép nhu PG&E khong thé ton tai va
phat trién. Trach nhiém x& hoi phai xuat phat tlr su tu
nguyén, tu gidc trong san xuat, kinh doanh nhu thé
mdi duy tri dugc tinh lau dai, dam bao duoc vira ¢
lgi cho doanh nghiép, vira dam bao su an toan, bén
vitng cho xa hoi va méi truong. Néu chi quan tam dén
doanh thu ma lo |a viéc thuc hién trach nhiém xa hoi
thi dU s6m hay muon doanh nghiép sé phai doi mat
vGi su phan doi cua xa hoi, vi pham dao dic doanh
nghiép va vi pham phap luat. Cach quan ly, gidm sat
cua cdc co quan thanh tra, canh séat va co ché thuc thi,
ap dung phap luat, ché tai xtr phat ddi vdi cac hanh vi

vi pham phap luat vé bao vé moi trudng vao thoi diém
vu an xay ra chua thuc su chdt ché, nghiém khac,
mot mat phan do nhitng nguyén tac, quy tac, quy dinh
chung vé cac linh vuc bao vé moi truong, mat khac
con tly thudc vao diéu kién cu thé moi bang dé xay
dung cac dao luét riéng, nham giai quyét nhitng van
deé rat cu thé, xuat phat tir yéu cau thuc tién cia moi
dia phuong. Phap luat dat ra khong don thuan mang
tinh ran de, ép budc con nguai phai thuc hién hanh
vi dao dirc, phap luat dat ra nghia vu va trach nhiém,
duogc xay dung dua trén co s& cac gia tri dao dirc
tién bo dong thoi la phuong tién duy tri dao dic. Tu
nghia vu va trach nhiém dé, dao dirc xa hdi duge gin
gilr trong mot mdc do nhat dinh. Nhin chung, doanh
nghiép can hoach dinh ra céc chién luoc, phurong én
phat trién c6 thé can bang dugc gilra trach nhiém xa
hoi va loi ich kinh té, hién nay céc phong trao bao vé
moi trudng, hoat dong vi cong dong dé cao dao dic
trong kinh doanh d& trd thanh mat phong trao phat
trién rong khap thé gidi. Vi vay ma viéc cén bang sé
trd thanh don bay gitp doanh nghiép thu hit, ting do
thién cam vdi khach hang, giam do tiéu cuc vé thuong
hiéu va tang lgi thé canh tranh véi cac dai thi khac.

Bo phim vé cudc doi va hanh trinh dua Erin
Brockovich trd thanh mot nha hoat dong vi moi
trrong, da mang dén thong diép bao vé méi truong
sdu sac, tam quan trong vé trach nhiém x& hoi cua
doanh nghiép trong viéc bao vé moi truong, bao vé
nguoi tiéu dung va cong dong. Dong thoi cho thay
duoc tdm quan trong trach nhiém x& hdi cia doanh
nghiép doi véi nguai tiéu ding, xa hdi va moi truong.
“Erin Brockovich” bd phim dugc thuc hién bdi dao dién
Steven Soderbergh da doat dugc nhitng giai thudng
dién anh danh gia nhat nuéc My nhu giai Oscar ndm
2001, giai Qua cau vang, giai cua Hoi phé binh phim
quéc gia ciing nhu rat nhiéu giai thuwdng khac.
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Hiéu luat khong khé

THOA THUAN MIEN TRACH NHIEM DO VI PHAM NGHIA VU HOP DONG
VA VAN DE XAC DINH NGHIA VU THANH TOAN LAI SUAT CHAM TRA
TREN PHAN TRACH NHIEM CUA THOA THUAN

Nguyén Thj Loan Anh (K20501C) & Lé Phuong Thao (K20501C),

Sinh vién Truong Pai hoc Kinh té - Ludt, PHQG Tp.HCM

Ban an vé tranh chap hgp dong mua ban tai san so 01/2017/KDTM-ST
cua Toa an nhan dan Thij xa Binh Long, tinh Binh Phudc'

A. Thong tin ban an
1. Cac bén trong vu an

- Nguyén don: Cong ty c6 phan san xuat dich vu
xuat nhap khau H (Sau day goi tat 1a Cong ty H);

Nguoi dai dién theo phap luat: Ba Ngoé Thuy T -
Tong giam ddc, Uy quyén cho Ba Bui Nguyén Tuyét T.

- Bi don: Cong ty TNHH MTV Xuat nhap khau GH
(Sau day goi tat la Cong ty GH);

Ngudi dai dién theo phap luat: Ong Tran Van S.

- Ngudi c6 quyén lgi nghia vu lién quan: Ong Dao
Gia T, Gy quyén cho 6ng Tran Van S.

2. Cac dir kién xoay quanh van dé phap ly?

Vé phia nguyén don: Ngay 27/01/2015, Cong ty
H va Cong ty GH c6 ky két hop dong so 96/SX/15
mua ban hat tiéu x0 vdi céc diéu khoan: so lwgng
50 tan, don gid 152.000.000 d6ng/tan, thoi han giao
hang cham nhat ngay 24/02/2015, phat vi pham hgp
dong la 20% trén gia tri hgp dong. Tuy nhién dén ngay
03/02/2015 va 10/3/2015 Céng ty GH méi giao dugc
tong cong cho Cong ty H s6 lugng 13,022 tan, thanh
tién 2.096.987.176 dong. SO lwgng hat tiéu x6 Cong
ty GH chua giao theo hgp dong la 36,978 tan, mac du
Cong ty H da nhiéu an hai thic Cong ty GH nhung
khong cé phan hoi. Do khong cd so lwgng hat tiéu
giao cho bén thi ba la doi tac nude ngoai nén Cong ty
H phai mua hat tiéu x0 tlr Cong ty TNHH Mai Thanh va
Cong ty TNHH MTV Bao Lam. Cu thg, theo hgp dong
sO 158 SX/15 ngay 10/3/2015 thi s6 lugng hat tiéu
x0 Cong ty H mua cua Cong ty TNHH Mai Thanh la
17,112 tan véi don gia 1a 183.225.000 dong/tan va
189.823.000 d6ng/tan, tong tién phai tra cho Cong ty

Mai Thanh la 3.174.934.200 dong. S0 lwong hat tiéu
x0 ma Cong ty H mua cta Cong ty TNHH MTV Bao
Lam theo hgp dong sd 162 Sx/15 ngay 10/3/2015
la 19,866 tan véi don gid la 190.785.000 dong/
tan, so tién phai thanh todn cho Céng Ty Bao Lam
3.790.134.810 dong.

Dén ngay 21/5/2015, Cong ty H va Cong ty GH co
ky bién ban thoa thuan vé viéc doi chiéu cong ng,
hang hoa va phuong an giai quyét thi Cong ty GH phai
thanh todn cho Cong ty H so tién 600 triéu dong trong
vong 60 ngay. Ly do la dén bu cho so lugng hat tiéu
x0 con lai chua giao. Dén nay Cong ty GH ciing khong
thuc hién.

Xét thay quyén lgi bi xdm pham, Cong ty H yéu cau
Cong ty GH boi thuang va phat vi pham hop dong céc
khoan nhu sau:

- Thiét hai do chénh Iénh gia la 1.344.413.010 d6ng
(6.965.069.010 dong - 5.620.656.000 dong)

- Phat vi pham hgp dong 1.124.131.200 doéng
(5.620.656.000 dong x 20%). Tong cdng cac khoan la
2.468.544.210 dong.

Vé phia bi don: 6ng Tran Van S - dai dién Cong ty
GH thira nhan Cong ty GH c6 ky hgp déng mua ban
hat tiéu x6 nhu Cong ty H trinh bay, thira nhan s6 hat
tiéu chua giao duoc la 36,978 tan. Tuy nhién ong S
c6 bo sung thém nguyén nhan Cong ty GH khong giao
duoc hang cho Cong ty H la do gid ca thoi diém dé
bap bénh, mua cua cac don vi khac khong cd hang.
Vao ngay 21/5/2015, hai cong ty da ky bién ban thoa
thuén khong yéu cau boi thuong ma chi yéu cau thanh
todn 600 triéu dong. Ngoai ra, 6ng S cho rang Cong
ty H khdi kién khong tim hiéu vi 6ng nhan chuyén
nhugng Cong ty GH tir ngay 31/3/2016 (c6 bién ban

" Tim xem ban &n tai: <https://congbobanan.toaan.gov.vn/2ta7231t1cvn/chi-tiet-ban-an>

2 Nhém tac gia chi trich luge nhitng tinh tiét, sy kién chinh y&u va can thiét cho viéc binh luan &n. D& biét thém thong tin cu thé, quy doc gia cd thé tim

doc ban &n tai chu thich s6 1.
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thda thuan gitra ba bén la ba Nguyén Thi Hong chu s&
hitu, 6ng Dao Gia T giam doc va 6ng S), do vay 6ng
chi chiu trach nhiém tir 30/4/2016 vé sau, hgp dong
trén dugc ky trude do la ong Dao Gia T giam doc ky.
Vinhirng ly do trén 6ng S khong dong y véi nhirng yéu
cau ctia Cong ty H duara.

3. Nhan dinh cua Toa an

Xét yéu cau ctia nguyén don Cong ty H, yéu cau bi
don Cong ty GH phai thanh toan s tién mua ban hat
tiéu x0 do gia chénh léch |a 1.344.413.010 dong, s6
tién phat vi pham hgp dong 1a 1.124.131.200 dong.
Tong cong 2.468.544.210 dong la hoan toan khong
c6 co sd.

Bi don cho rang phia nguyén don khdi kién khong
dlng vi d& co thoa thuan chi yéu cau tra 600 triéu
dong va khong yéu cau boi thuong thém céc khoan
khac. Phia bi don ciing khong dong y tra cho phia
nguyén don vi cho rang trach nhiém ti€p quan Cong
ty GH cla 6ng S chi tir ngay 30/4/2016 (bién ban
thoa thuan ngay 31/3/2016 vé viéc chuyén nhugng cd
phan Cong ty GH giira ba Nguyén Thi Hong chu doanh
nghiép, 6ng Dao Gia T giam doc) la khdng phu hop véi
quy dinh cua phap luat.

Phia bi don khong thanh toan cho phia nguyén don
600 triéu dong theo thda thuén trong vong 60 ngay ké
tlr ngay ky 21/5/2015 la vi pham nghia vu cham thanh
toan theo Diéu 305 B0 luat Dan su 2005 nén phai chiu
|ai suat co ban do Ngan hang nha nudc quy dinh trén
s0 tién cham thanh toan. Mac du phia nguyén don
khong dua ra yéu cau nay nhung phia bi don van phai
chiu do yéu cau ban dau cta phia nguyén don la I6n
han nhiéu so vdi s8 tién phai tra (can ci theo An 1é s§
05/2016/AL).

4. Quyét dinh cua Toa an
Chap nhan mot phan yéu cau khai kién clia Cong
ty H.

Budc Cong ty GH cd trach nhiém tra cho Cong ty H
s0 tién 708.000.000 dong

B. Van dé phap ly

(i) Xdc dinh quan hé tranh chap trong Ban &n tranh
chap hop dong mua ban tai san s6 01/2017/KDTM -
ST

(ii) Liéu rang viéc Toa an nhan dinh “théa thudn boi
thuong 600 triéu” giita cac bén la “thoa thudn khac”
6 phu hop vdi quy dinh vé céc truong hop duoc mién

trach nhiém doi vai hanh vi vi pham cua Luat Thuong
Mai 2005 (sau déy goi tat la “LTM 2005") hay khéng?

(iii) Viéc Toa an khong ap dung Piéu 306 cua LTM
2005 ma lai p dung Diéu 305(2) cua BLDS 2005 dé
tinh lai suat cham tra trong khi vu tranh chap dong mua
ban hang héa trén thuéc pham vi diéu chinh cua LTM
2005 c6 phu hop vdi quy dinh cua phap luat?

C. Binh luan ban an

1. Quan hé tranh chap trong Ban an tranh chap
hop dong mua bén tai san s6 01/2017/KDTM - ST

Trong thuc tién giai quyét cac vu viéc dan su cho
thay, viéc xac dinh dling quan hé phép luat tranh chap
va phap luat ndi dung dé ap dung giai quyét tranh
chap la hai van dé quan trong, c6 y nghia quyét dinh
ddi vdi viéc xac dinh phuong hudng giai quyét céc
van dé phap ly. Bdi Ig, (i) d€ xac dinh quan hé tranh
chap, can lam rd van dé tranh chap giira cac bén, cha
thé tranh chép la nhiing ai, dong thoi phai dya vao
nhitng quy dinh ap dung phap luat c6 trong cdc van
ban phap luat lién quan dén van dé giai quyét vu tranh
chap do; (i) doi vai viéc xac dinh luat ndi dung dé dp
dung giai quyét vu viéc dén sy thi van ban quy pham
phdp luat phai dang c6 hiéu luc va diéu chinh quan
hé tranh chép tai thoi diém xac l4p giao dich hodc su
kién phap ly xay ra, dong thai ciing can phai luu y dén
céc nguyén tac ap dung luat n6i dung giai quyét tranh
chap dan su. Véi nhitng quy dinh vé cach thic xac
dinh quan hé tranh chap va luat noi dung thi trén thuc
té cac chl thé dp dung phap luat chua co su hiéu ré
vé céch thirc xédc dinh cling nhu quy trinh giai quyét,
diéu nay dan dén nhitng sai st trong cac vu an thuc
té.® Va ban én tranh chap hop déng mua ban tai san
s0 01/2017/KDTM-ST ciing la mt vi du dién hinh cho
van de trén.

DO v6i Ban an tranh chap hop dong mua ban tai
san s6 01/2017/KDTM-ST gilta nguyén don la Cong
ty H va bi don la Cong ty GH cd thé thay:

Thir nhat: chu thé trong vu tranh chdp cta ban an
s0 01/2017/KDTM-ST la Cong ty H (nguyén don) va
Cong ty GH (bi don), cac bén déu la thuong nhén can
ctr theo Didu 6(1) LTM 2005.*

Thir hai, hat tiéu x0 la d6i tugng giao dich ctia hop
dong mua ban hang héa va muc dich giao dich gira
Cong ty H va Cong ty GH la nham dat duwoc muc dich
thwong mai nham phét sinh lgi nhuén, vi vay c6 thé
nhan dinh doi tugng hat tiéu x6 dwge mua ban la hang
héa,’ chir khdng phai la tai san. Cu thé la Cong ty H va

% Vi du vé cac ban én xdc dinh sai quan hé tranh chap: Ban an s 114/2010/DS-ST ngay 19/08/2010 xéc dinh sai quan hé tranh chap (kién doi tai san)
dén dén viéc khang céo Ién cap phiic thdm dé xét xtr lai (Ban &n s6 36/2011/DS-PT ngay 22/02/2011 vé tranh chdp hgp déng mua bén tai san).
“Khoan 1 Diéu 6 LTM 2005 quy dinh: “Thuong nhén bao gém t8 chirc kinh t& dugc thanh Iap hop phép, ca nhan hoat dong thwong mai mot céch doc

lap, thudng xuyén va cé dang ky kinh doanh.”
S Diéu 3(2) LTM 2005
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Cong ty GH ky két hgp dong s6 96/SX/15 mua ban hat
tiéu x0, so lugng 50 tan, don gid 152.000.000 dong/
tan.

Thir ba, Cong ty H va Cong ty GH khong c6 thoa
thuén gi vé viéc lua chon phap luét diéu chinh dé giai
quyét tranh chap.

Thir tu, Diéu 83(2) Luat Ban hanh véan ban quy
pham phép luat 2008 khong quy dinh rd vé nguyén tac
ap dung ludt chung, luat chuyén nganh ma chi thira
nhan hiéu luc uu tién dp dung céc van ban quy pham
phap luat theo trinh tu thoi gian ban hanh.® Cu thé, Bo
luat Dan su (sau day goi tat la “BLDS") va céc luat
chuyén nganh khac (vi du nhu: LTM) déu do Qudc hoi
ban hanh nén theo Luét Ban hanh van ban quy pham
phép luat thi vu tién dp dung van ban dugc ban hanh
sau. Tuy nhién, theo quy dinh tai Diéu 4(2) va Diéu
4(3) LTM 2005 x&c dinh rd hoat dong thuong mai ddc
thu dugc quy dinh trong luat khac thi ap dung quy
dinh cua luat do, néu khdng dugc quy dinh trong LTM
va cac luat khéc thi ap dung quy dinh cua BLDS. Nhu
vay, cac hoat dong thuong mai (cé hiéu luc ap dung
tlr ngay 01/01/2006) thi 4p dung luat quy dinh cua
céc linh vuc ddc thu méc du c6 thé ching ban hanh
trudc. Theo dd trong trudng hop xay ra tranh chap ma
quan hé tranh chdp dé déu duoc quy dinh trong LTM
va BLDS thi phai vu tién st dung LTM. Véi quy dinh
trén thi cd nhiéu quan diém cho rang day la truong
hop phép luét thira nhan méi quan hé gitra luat chung
va luat chuyén nganh va uvu tién ap dung luat chuyén
nganh.’

Nhu vay, theo quan diém ctia nhdm tac gia, quan
hé phap luat giita Cong ty H va Cong ty GH la quan
hé tranh chdp hop déng mua ban hang hda va thuoc
pham vi diéu chinh cua LTM 2005. Do d4, viéc Toa
an nhan dinh quan hé tranh chép giira Cong ty H va
Cong ty GH la quan hé tranh chap hgp dong mua ban
tai san va ap dung BLDS va LTM d& giai quyét vu viéc
trén 1a khdng phu hgp. Viéc str dung BLDS thay vi LTM
da anh hudng I6n dén hudng giai quyét ciing nhu két
qua phan quyét trong vu tranh chép giira Cong ty H va
Cong ty GH.

¢ Piéu 83 Luét Ban hanh van ban quy pham phép luat 2008

2. Liéu rang viéc Toa an nhan dinh “thoa thuan
boi thuong 600 triéu” giira cac bén la “thoa thuan
khac” c6 phu hgp véi quy dinh vé cac truong hop
duoc mién trach nhiém d6i véi hanh vi vi pham cua
LTM 2005 hay khong?

2.1. Khai quat vé “mien trach nhiém” va “thoa
thuan mien trach nhiém” theo quy dinh cuia BLDS
2005 va LTM 2005

2.1.1. Phén biét “mién trach nhiém” va “khong phai
chiu trach nhiém”

BLDS 2005 chi nhac dén thuat nglr “mién trach
nhiém” la mot diéu khoan dugc ghi nhan trudc trong
hop dong mau gilra céc bén giao dich dan su tai Diéu
407(3)%. Trong khi dd, “khdng phai chiju trach nhiém”
dugc ghi nhan tai cac diéu luat khac nhau quy dinh
cu thé vé céc truong hop khac nhau cho phép cha
thé vi pham khong phai chiu trach nhiém phap 1y khi
c6 hanh vi vi pham theo quy dinh phap luat va da so
nhirng truong hop nay déu loai trlr yéu to 16i cla bén
vi pham. TUr d6, c6 thé thdy duoc diém khéc biét thir
nhat gitra hai thuat ngir nay tai BLDS 2005, trong khi
“mién trach nhiém” 1a mot diéu khoan cé san trong
hop dong mau, 1a viéc mét bén phai ganh chiu trach
nhiém do hanh vi vi pham ctia minh hay khong phu
thudc vao y chi cua cac bén trong hgp dong, khong
ké yéu t6 16i. Trai lai, ban chat ctia “khdng phai chiu
trach nhiém” la chd thé vi pham khong hé phat sinh
nghia vu chiu trdch nhiém do hanh vi cua minh, vi
khong c6 16i trong viéc dan dén viéc vi pham, vi du
nhu nhitng trudng hgp chung nhu roi vao trudng hgp
bat kha khang hay hoan toan do 16i cua bén cd quyén
déu khong ton tai nghia vu chiu trach nhiém hodc 16i
cta cht thé c6 hanh vi vi pham. Viéc chi thé vi pham
c6 chiu trach nhiém phap ly hay khong, khong phu
thudc vao y chi cua bén bi vi pham, ciing khong bi
rang budc bai thoa thuan hgp dong. Thay vao dé, chi
can dép (rng dd céc truong hop phap luat cho phép
bén vi pham khong phai chiu trach nhiém thi bén vi
pham dugc xem xét khong phat sinh trach nhiém doi
vGi hau qua do hanh vi vi pham cta minh.

Khong dong nhat véi BLDS 2005, duong nhu LTM
2005 khong c6 su phan biét rach roi gitra khai niém
“mién trach nhiém” va “khong phai chiu trach nhiém”,
khi ma LTM 2005 ghi nhan ca truong hop “xay ra su
kién bat kha khang”, “hanh vi vi pham cua maot bén
hoan toan do 16i ctia bén kia” va “mién trlr do c6 thoa

7 Vi du trong cudn sach Tim hiéu Luat Thuang mai Viét Nam (NXB Chinh tri Qudc gia ndm 1999, tr.21), téc gia Pham Duy Nghia viét: “Trong qud trinh ap
dung, luat riéng bao gid cling dugc ap dung trude”. Giai phap nay ciing da dugc thira nhan trong mot s6 van ban hién hanh. Vi dy: Diéu 2, Luat Doanh
nghiép 1999 quy dinh: “Trudng hgp ¢6 sy khac nhau gitra quy dinh cda Luat nay va quy dinh cla luat chuyén nganh vé cling mét van d@, thi ap dung

theo quy dinh cta luat chuyén nganh.”

¢ Khoan 3 Diéu 407 BLDS 2005 quy dinh: ‘Trong trudng hgp hop dong theo mau cé diéu khoan mién trach nhiém cla bén dua ra hgp dong theo mau, ting
trach nhiém hodc loai bd quyén lgi chinh déng cda bén kia thi diéu khoan nay khdng c6 hiéu lyc, trir trudng hop cé thoa thuén khac.
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thuan” déu la nhitng truong hgp “mién trach nhiém”
ddi vgi hanh vi vi pham dugc quy dinh Diéu 294°. Diéu
nay tao ra cach hi€u khong dong nhat vé thuét ngir

AN AN

“mién trach nhiém” va “khong phai chiu trach nhiém” ¢
hai luat nay. Tai Diéu 237 LTM quy dinh vé cac truong
hop mién trach nhiém d6i véi thuong nhan kinh doanh
dich vu logistics c6 ghi nhan “ngoai nhitng trudng hop
mién trach nhiém quy dinh tai Diéu 294 cua Luat nay,
thuong nhan kinh doanh dich vu logistics khéng phai
chiu trach nhiém vé nhiing ton that déi vdi hang hod
phat sinh trong céc truong hop sau déy..", nhu vay
c6 thé thay, ¢ LTM ban chéat giira “mién trach nhiém”
va “khong phai chiu trach nhiém” duong nhu la nhu
nhau, khi cing mang dén mot hau qua phap Iy 1a giai
phdong cho bén vi pham khai trach nhiém phap ly phai
chiu do hanh vi vi pham ctia minh.

Ngoai ra, theo Diéu 294 LTM 2005, mgt chl thé c6
hanh vi vi pham nghfa vu hgp dong c6 thé dugc xem
xét “mién trach nhiém” chi khi chirng minh dugc minh
thudc mot trong 04 trudng hap chung quy dinh tai diéu
nay. Diéu 295 LTM con nhac dén diéu kién dé bén vi
pham dugc ap dung diéu khoan mién trir tai khoan 2,
theo d6 bén c6 hanh vi vi pham nghfa vu c¢6 nghia vu
chirng minh hanh vi cia minh thudc vao nhirng truong
hop mién trach nhiém va phai thdng bdo bang vén ban
va chiing minh vé truong hogp cta minh ddi vdi bén co
quyeén, néu khong thé chirng minh dugc, hodc khong
hop 1y, bén vi pham van c6 thé sé van phai chiu trach
nhiém vé hau qua ma hanh vi vi pham ctia minh gay ra
cho du c¢é hay khong thoa thuan mién trir. Nguoc lai
ddi vai “khong phai chiu trach nhiém”, chd thé vi pham
chi can rai vao dung nhirng trwong hop nhu luat dinh
thi dugc xem xét khong phat sinh nghia vu ganh chiu
trach nhiém vé nhitng hau qua phat sinh do hanh vi
cta minh ma khong cé thém yéu cau nao vé nghia vy
thong bao va chirng minh védi bén bi xam pham.

Tuy khac nhau co ban vé diéu kién ap dung va ban
chat phap ly, nhung chung quy “mién trach nhiém” va
“khong phai chiu trach nhiém” déu phat sinh hau qua
phap ly 1a khién bén vi pham nghia vu khdng phai chiu
trach nhiém v6i hau qua sinh ra tir hanh vi vi pham
nghfa vu clia minh.

2.1.2. Théa thuan mién trach nhiém

Theo Claude D. Rohwer & Anthony M. Skrocki - hai
tac gia clia cudn sach “Contracts in a nut shell”, diéu
khoan mién trach nhiém (sau day goi tat |a DPKMTN)
(exculpatory clause) |la diéu khoan hgp dong ma theo
d6 mot bén dong y khong buéc mot bén phai chiu
9 Didu 294 LTM 2005

trach nhiém cho thiét hai xay ra trong twong lai.’"® Tir
dién Baron's Law dinh nghia DKMTN 13 “diéu khodn
trong mét van ban phap Iy mién trir trach nhiém cho
mot bén cho hanh vi cua bén nay trir nhitng hanh vi
vi pham c6 y hodc bat can nghiém trong.”"" Tir d6 c6
thé hiéu DPKMTN 1a mot diéu khoan khién mot chi thé
khong phai chiu mot loai trach nhiém phap Iy dang
Ié phai ganh chiu do hanh vi vi pham cua minh, trlr
nhitng hanh vi c6 yéu t6 10i cd y.

BLDS 2005 va LTM 2005 déu quy dinh vé thoa thuan
mién trach nhiém gitra cac bén trong hop dong trong
truong hop cd xay ra vi pham. Tuy nhién, khac véi
Diéu 308(1) BLDS 2005, yéu to “thoa thuan” dugc LTM
lam ro la “thoa thuédn cua céac bén” va dugc ghi nhan
trong Diéu 2942 13 mot trong nhirng cén cir d& mién
trach nhiém phap ly cho bén vi pham hgp dong. Tuy
nhién lai khong dé cap dén yéu to 16i, day la mot diém
bat cap 16n cua quy dinh mién trach nhiém cta phap
luat hop dong Viét Nam. Viéc ton tai diéu khoan mién
trach nhiém do c6 thoa thuan ma khong dénh gid dua
trén yéu t0 16i sé vo tinh dung ting cho hanh vi cd y
vi pham hgp déng, di nguoc lai vdi nguyén tac thién
chi, trung thuc co ban cta hgp dong va anh hudng
truc tiép dén quyén lgi cta bén bj vi pham. Bdi viéc
giai phdng nghia vu chiu trach nhiém cho bén vi pham
dong nghia vdi viéc loai bo hodc han ché quyén yéu
cau chiu trach nhiém cda bén con lai. Phap luat Anh,
Phap, My ciing ghi nhan vé viéc “khéng thira nhan hiéu
luc cua théa thudn mién trach nhiém d6i vdi hanh vi vi
pham vdi 16i 6 y”, Toa én phai phan tich su vi pham
nghfa vu hgp dong, ciing nhu can cir vao su thé hién
y chi va cac hanh vi khac cua cac bén dan dén viéc
ky két hop dong, dé xac dinh y chi cla cac bén khi
xdc lap quyén va nghia vu phat sinh tir viéc ky két va
thuc hién hgp dong." Viéc danh gia xem xét yéu t6 10i
cling can dua trén thoi diém ton tai thda thuan mién
trach nhiém gitra cac bén, trong truong hop da xay
ra vi pham, bén bi vi pham biét vé viéc c0 y vi pham
cua bén vi pham, nhung van thoa thuén mién trir hoac
giam bdt mot phan trach nhiém cho bén con lai thi
toa an van nén xét x(r dua trén y chi tw nguyén cua hai
bén, bdi lic nay bén bi vi pham da ngam bo qua yéu td
16i cho bén vi pham.

Tuy nhién, & ca BLDS 2005 va LTM 2005 déu khong
c6 diéu luat nao quy dinh truc tiép vé van dé xac dinh
thoi diém ton tai cta “thda thuan mién trach nhiém”,
do d6 dan dén cd su khong théng nhat r6 rang diéu
kién can co trudc hay khong thoa thuén thi bén vi
pham méi duoc ap dung truong hgp mién trach nhiém

10 Claude D. Rohwer and Anthony M. Skrocki (2000), Contracts in Nutshell, fifth edition, West Group, St. Paul, Minn., 2000, p. 328
" Steven H. Gifis (2010), Baron's Law Dictionary, sixth edition, Baron's Educational Series, Inc, p. 196

12 Digu 294 LTM 2005

13 Xem: Duong Anh Son, ‘Cac thoa thuan han ché& va mién trir trach nhiém’, Tap chi Nghién ctru lap phap, s6 3 ndm 2005
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do c6 thda thuan trude da tao nén nhirng céch hiéu
khac nhau vé ban chat cua quy dinh nay. Theo nhém
tac gia, viéc danh gia thoi diém ton tai cua thoa thuén
dé nhan dinh c6 hay khong truong hop thoa thuan
mién trir giira cac bén la khong can thiét, vi ban chat
cua quy dinh budc bén vi pham cd 16i gay ra thiét hai
chiu trach nhiém la nham bao vé quyén va lgi ich chinh
dang bang cach dén bu nhirng ton that ma bén bj vi
pham phai ganh chiu do hanh vi vi pham cta bén vi
pham gay ra. N6i cach khéc, viéc bén vi pham c6 duoc
mién trlr hay khong phu thudc vao y chi cua bén kia
trong hop dong, khong phu thudc vao thoi diém xac
lap thoa thuan. D6ng thoi, vi la thoa thuén mién trach
nhiém xuat phat tir y chi ctia bén bi vi pham, vi vay,
pham vi va thoi han dugc mién trach nhiém ciing sé
tly thudc vao y chi ciia bén bi vi pham, cha thé vi pham
c6 thé khong chiu trach nhiém toan bo hodc mot phan,
chiu loai ché tai va khong phai chiu ché tai nao, trong
mot thoi han bao lau thi thoa thuan c6 hiéu luc tly
thudc phan I6n vao ndi dung thoa thuan gilra cac bén.

Tir cac quy dinh vé diéu khoan mién trach nhiém
dugc quy dinh ¢ ca BLDS 2005 va LTM 2005 ma nhém
tac gia dd phan tich, theo quan diém cta nhom tac
gia, diéu kién dé coi la truong hop mién trach nhiém
do c6 thoa thuan dugc khéi quat nhu sau: (i) ton tai
thoa thuan mién trach nhiém giira cac bén trude hoac
sau khi xay ra vi pham; (ii) hanh vi vi pham cta mot
bén phai thudc vao noi dung mién trach nhiém da thoa
thuan; bén vi pham c6 nghia vu chirng minh vi pham
cta minh thudc vao trudng hop mién trach nhiém nhu
da thoa thuan va c6 nghia vu thong bao va nhan dugc
dong thuan cta bén bj vi pham; (iii) thda thuan mién
trlr trach nhiém phai c6 va con hiéu lyc trong thoi han
thoa thuan.

2.2. Bién ban thoéa thudn 600 triéu dong cua Céng
ty H va Cong ty GH vao ngay 21/5/2015 duoc Toa
an xem la “thoa thuan khac” trong quy dinh vé cac
truong hop dugc mien trach nhiém doi vai hanh vi vi
pham cta LTM 2005 c6 hoan toan pha hop?

Dua trén nhitng phan tich vé ban chat va diéu kién
ap dung cla DKMTN, theo quan diém cla nhom tac
gia, viéc Toa an cong nhan hiéu lyc cla thoa thuan
600 triéu dé xac dinh khoan tién ma cong ty GH phai
tra cho cong ty H la hop Iy, tuy nhién, vé hudéng ap
dung va giai thich quy dinh ap dung la c6 phan chua
thoa dang va chinh xac. Viéc nhan dinh bién ban
thoa thuan cta Cong ty H va Cong ty GH vao ngay
21/5/2015 duge xem la “thoa thuan khac” trong quy
dinh vé cac truong hop dugce mién trach nhiém doi vai
hanh vi vi pham tai Diéu 294 LTM 2005 la chua phu

hop, bdi mot s6 |y do sau:

Thir nhét, dua trén ban chat cua thuat ngir “mién
trach nhiém” dugc dé cap tai phan trude thi hdu qua
phap ly xay ra khi ap dung diéu khoan nay la mot bén
dugc giai phdong toan bd hodc mat phan trach nhiém
phap ly phai chiu, trach nhiém phép Iy & day |a téng
thé cdc loai ché tai ma bén vi pham phai chju do hanh
vi vi pham hgp dong ctia minh. Cu thé, trong hop dong
thuwong mai duoc ky két gilra Cong ty H va Cong ty
GH c6 ghi nhan diéu khoan trach nhiém phap ly do vi
pham hgp dong ma bén vi pham phai ganh chiu trach
nhiém bao gom ché tai phat vi pham va boi thuong
thiét hai, theo d6, khi cong ty GH duoc mién trir toan
bd, hodc maot phan tie la hoan toan khong phai chiu
ca hai loai ché tai nay, hodc phai ganh chiu mot trong
hai loai ché tai ké trén do thoa thuan gitra cac bén.
Tém lai, mién trir 12 loai bd han nghia vu chiu trach
nhiém ma ddi phuong phai chiu. Vi vay, viéc toa an
cong nhan “théa thudn 600 triéu dong” |a thoa thuan
mién trlr trach nhiém gitra cac bén va bac bo yéu cau
doi phat vi pham va b6i thuong thiét hai cia nguyén
don la cd phan chua hop ly. Vi trén thuc té&, cong ty GH
van duoc cong ty H yéu cau tra mot khoan tién 600
triéu trong ng véi so lugng hat tiéu chua giao, méc
du trong 16i khai cta hai bén nguyén don va bi don
khong nhac rd rang 600 triéu nay la nham boi thuong
cho phan thiét hai hay la phan chiu phat do phan
nghia vu giao hang, nhung c6 thé thdy bén nguyén
don van mudn bén bi don phai chiu mét phan trach
nhiém chir khong hoan toan loai bd nguyén don ra
khoi phan trach nhiém phap ly phai chiju.

Theo nhom tac gia, xuat phat tir cach hiéu khac
nhau vé diéu kién va ban chat cua “diéu khodn mién
trach nhiém do c6 thoa thuan” clng thuc té xét xir va
thuc tién giao két hgp dong gilra céc bén da sinh ra
“bién thé cua cua diéu khoan mién trir trach nhiém Ia
diéu khoan han ché trach nhiém (limitation clause)”.
Céch tiép can nay xuat phat tlr xu hudng giai quyét hai
hoa y chi cua céc bén bang cach thoa thuan “gigi han
hodc giam bt trach nhiém” cho bén con lai, ma khong
han 12 mién trach nhiém cho bén vi pham. Gillian
Bristow ciing da ti€p can va giai thich Diéu khoan
mién trlr (exclusion clause) theo hudng la mat loai
diéu khoan “loai trir hodc han ché quyén mét bén dang
Ié dugc hudng, hodc gidi han nhitng quyén nay, nhu
quy dinh murc gidi han boi thudng vat chat phat sinh tir
hanh vi vi pham”'s, néu tiép can ban chat cta mién trir
trach nhiém theo hudng nay thi thoa thuan 600 triéu
dugc ky két gilra cong ty H va cong Ty GH ky ngay
21/5/2015 hoan toan cé thé dugc coi la “thoa thuan

4 L& Nét (2005), ‘Gop y dy thao B luat dan su (stra doi) vé diéu khoan mién trir trach nhiém va han ché& quyén lgi trong hgp dong’, Tap chi Khoa hoc

Phap Iy, s6 2(27)/2005

' Gillian Bristow (1998), Exclusion Clauses - Drawing the Line, 2 Mac LR (1998), p. 3
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mién trlr trach nhiém” gitra cac bén. Tuy nhién, theo
nhom téc gia can co su tach bach gitra khai niém mién
trr trach nhiém va gidi han trach nhiém, vi trén ban
chat la “mién” 1a khong phai chiu trach nhiém va “gidi
han” trc 1a phai chiu trach nhiém nhung maot phan.

Thir hai, néu xem xét vé noi dung thoa thuan 600
triéu duoc lap ngay 21/5/2015 theo nhu 1gi khai cla
ca hai bén, thi khong thé khang dinh ngay déy |a “mién
trach nhiém” véi Ii do la “thda thuan khac”. Theo |Gi
nguyén don thi 600 triéu dong trén 1a “bu dap cho s6
luong hat tiéu x6 chua giao”, sau khi doi chiéu cong
ng, hang hoa va phuong én giai quyét gilra céc bén
tirc 1a hai bén cung nhau da xem xét vé van dé: gia tri
hop dong bi vi pham va khoan thiét hai phét sinh cho
nguyén don do mua hang cta don vi khac dé khac phuc
hau qua do bi don vi pham hgp dong, nham thuong
lrong dua ra phuong hudng giai quyét. Nhu vy cé thé
suy dodn giai quyét theo cac truong hop sau:

(i) Trwong hop thi nhat, ban chat cla thoa thuan
nay la “mién trach nhiém”, cu thé la mién trir cho bén
bi don phan trach nhiém boi thuwong thiét hai do chénh
léch gia phat sinh do mua hat tiéu x6 tir cac don vi
khac ma cong ty H phai chiu trén thuc té va chi yéu
cau khoan phat hop dong phat sinh trén gia tri phan
hop d6ng ma bi don da vi pham la 36.978 tan hat tiéu
x0 ma cong ty GH da khong giao dd cho cong ty H, so
tién nay la so tién ma céc bén thoa thuan va goi la “sé
tién phai tra do dén b phan hat tiéu x6 chua giao”, tirc
la phan nghia vu ma bi don chua hoan thanh. Thoa
thuan chi phai tra 600 triéu la bén nguyén don da ban
bac véi bi don va gi6i han lai phan trach nhiém phat vi
pham ma cac bén da thoa thuan trong hop dong ngay
21/5/2015.

(ii) Trwong hop thir hai, ban chat la nguyén don van
bat bi don chiu trach nhiém ca hai khoan bao gém sd
ca sO tién boi thuong thiét hai va khoan phat vi pham
la 2.468.544.210 dong theo nhu phan tram phat vi
pham thoa thuan va thiét hai thuc t€, tuy nhién hai bén
da thuong lugng giam xudng con 600 triéu dong. Néu
theo truong hop trén, thuc té la bi don van phai ganh
chiu trach nhiém phép ly chi khong hé dugc mién,
nhung véi mot mirc nhd hon so véi mire phai chiu do
c6 thoa thuan gilra cac bén. Vi vay, Toa an nén quyét
dinh cong nhan hiéu luc cta thoa thuan 600 triéu gilra
hai bén va giai quyét tranh chap dua trén “thda thuan
phuong hudng giai quyét” hodc theo hudng cong nhan
“hiéu luc hop déng phu” gitra céc bén.

(iii) Truong hop thi ba, theo 16i khai cta bén phia
bi don la “chi yéu cau béi thuong 600 triéu déng ma
khéng yéu cau boi thuong thém cdc khoan khac”, thi
c6 thé hiéu thoa thuén trén cd thé 1a thoa thuan mién
trach nhiém mot phan, khoan tién thoa thuén trén la

khoan thoa thuan boi thuang thiét hai va da mién cho
bi don phan trach nhiém chiu phat vi pham, nghfa vu
tra 600 triéu d6ng cho bén nguyén don van la nghia vu
nam trong trach nhiém boi thuong thiét hai do hanh
vi khong giao du so lugng hat tiéu xo6 gay thiét hai
cho phia nguyén don, tuy nhién phan trach nhiém nay
da duoc hai bén thoa thuén gidi han chir khdng hén
|a mién trir han trach nhiém bdi thudng thiét hai cho
bén bi don.

Tir nhitng phén tich trén, theo nhom tac gia, dé Toa
an dua ra nhan dinh chinh xéc vé tinh chat thoa thuén
trén nham giai quyét tranh chap thi can cé sy xem xét,
danh gia mot cach ky ludng dua trén tam thé va y chi
céc bén trong ndi dung “thoa thuan 600 triéu déng”
duoc ky két ngay 21/5/2015, viéc xac dinh sé gilp
quyét dinh cua Toa an tang thém tinh thuyét phuc, ro
rang va chinh xac.

3. Viéc Toa an khong ap dung Diéu 306 ctua LTM
2005 ma lai ap dung Diéu 305(2) cua BLDS 2005 dé
tinh 1ai suat cham tra trong khi vu tranh chap hop
dong mua ban hang héa trén thudéc pham vi diéu
chinh cia LTM 2005 c6 phu hgp véi quy dinh cua
phap luat khong?

3.1. Truong hop Cong ty GH vi pham pham nghia vu
cham tra doi vdi khoan tién trong bién ban thoa thuan
cua Cong ty H va Cong ty GH ngay 21/5/2015 c6 lam
phat sinh lai doi vdi sé tién cham tra khong?

Vao ngay 27/01/2015, Céng ty H va Cong ty GH co
ky két hgp dong s6 96/SX/15 mua bén hat tiéu xo.
Trong qua trinh thuc hién hgp dong phia Cong ty GH
da vi pham nghia vu cung cap so lugng hat tiéu xo,
cu thé ho chi cung cép duoc 13,022 tan, con thiéu
s0 luogng 36,978 tan, Cong ty H phai mua thém so
lrong hat tiéu |a 36.978 tan dé cung cap cho bén thi
ba. Ngay 21/5/2015 Céng ty H va Cong ty GH c6 ky
bién ban thda thuan véi noi dung khong phat chi boi
thudng so tién la 600 triéu thanh toan trong vong 60
ngay. Tuy nhién, cho dén ngay phién toa dién ra Cong
ty GH van chua thuc hién thoa thuén.

Theo dir kién cua vu tranh chép, bién ban thda
thuan cua Cong ty H va Cong ty GH vé viéc Cong ty
GH phai thanh toan cho Cong ty H so tién 600 triéu
trong vong 60 ngay la mot thoa thuan khac gitra cac
bén trong qua trinh thuc hién hgp déng so 96/SX/15.
Theo d6, thoa thuén trén con cé thé dugc xem la mot
hop d6ng phu cho hop déng s6 96/SX/15, bai vi thoa
thuan ngay 21/5/2015 dugc ky két dua trén sy dong
thuan gilra céc bén va lam phat sinh quyén va nghia
vu cua ho trong qua trinh thuc hién hgp dong so 96/
SX/15. Vi vay, sau thoi han 60 ngay ma phia Cong ty
GH van chua thanh todn cho Cong ty H thi phat sinh
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thém nghfa vu tra |di cham tra do hanh vi cham thanh
toan cla Cong ty H. Cu thé cén c( tai Dieu 305(2)
BLDS 2005: “Trong trudng hop bén cé nghia vu cham
tra tién thi bén do phai tra Iai d6i vdi s6 tién cham tra.”
Ngoai ra, Diéu 306 LTM 2005 ciing cé quy dinh ro vé
van dé trén, theo do, trong truong hgp bén vi pham
hgp dong cham thanh toan tién hang hay cham thanh
toan thu lao dich vu va cdc chi phi hop ly khac thi bén
bi vi pham hgp dong c6 quyén yéu cau tra tién |ai trén
s0 tién cham tra dd. Vi vay, dua trén nhitng lap luan
va can ctr phap ly dugc dé cap thi truong hop Cong
ty GH vi pham pham nghfa vu cham tra dai vdi khoan
tién trong bién ban thoa thuan ngay 21/5/2015 ¢é lam
phat sinh 13i doi véi so tién cham tra.

3.2. Viéc Toa an khong ap dung Diéu 306 cua LTM
2005 ma lai p dung Diéu 305(2) cia BLDS 2005 dé
tinh lai suat cham tra trong khi vu tranh chap hop
dong mua ban hang héa trén thuéc pham vi diéu chinh
cua LTM 2005 c6 phu hop vdi quy dinh cua phap luat
khong?

Dua trén nhirng lap luan & phan 3.1. thi truong hop
Cong ty GH vi pham nghta vu cham tra doi vdi khoan
tién trong bién ban thoa thuan ngay 21/5/2015 cé lam
phat sinh 13i suét doi vdi so tién cham tra. Dé c6 céi
nhin ro hon vé van dé dp dung quy dinh phép luét cua
Toa an trong vu tranh chap, nhém tac gia xin dua ra
mot so 1ap luan nhu sau:

Thir nhét, vé nguyén tac dp dung luat

Nhu da dé cap & phan 1 thi quan hé tranh chap
gilra Cong ty H va Cong ty GH la quan hé tranh chap
hgp dong mua bén hang héa va do LTM 2005 diéu
chinh. Hon nira, tai Diéu 306 LTM 2005 ciing c6 quy
dinh r6 vé quyén yéu cau tién Iai do cham thanh toan,
cu thé 13 trong trudng hop bén vi pham hop dong
cham thanh todn tién hang hay cham thanh toén thu
lao dich vu va céc chi phi hgp ly khac thi bén bj vi
pham hgp dong c6 quyén yéu cdu tra tién lai trén so
tién cham tra do.

Thit hai, vé thdm quyén cta Toa dn

Trong yéu cau cua nguyén don chi c6 dé cap dén
viéc boi thuang thiét hai do chénh léch gid va phat vi
pham; khong c6 yéu cau vé van dé tra |ai suat cham
thanh toan do Cong ty GH chura thanh toén so tién 600
triéu dong theo thda thuén ngay 21/05/2015. Cén clr
vao Diéu 5(1) Bo luat To tung dan su 2015 c6 quy dinh
rd “Duong su ¢6 quyén quyét dinh viéc khdi kién, yéu
cdu Toa dn c6 tham quyén gidi quyét vu viéc dan su.
Toa an chi thu ly giai quyét vu viéc dan su khi cé don
khdi kién, don yéu cau cua duong su va chi giai quyét
trong pham vi don khdi kién, don yéu cdu dé.” Theo

d6, cac duong su co6 quyén tu dinh doat trong viéc tu
quyét dinh vé quyeén, lgi ich hgp phép cda ho va lya
chon céc bién phap phap Iy can thiét dé bao vé quyén,
lgi ich d6 bang nhitng hanh vi cu thé dua trén co sd'y
chi tu nguyén cua chinh duong su va Toa én chi thu
ly giai quyét vu viéc dan su khi cé don khai kién, don
yéu cau cua duong su va chi giai quyét trong pham vi
don khdi kién, don yéu cau do.

Thir ba, vé su mau thuan giita quy dinh cua Diéu
306 LTM 2005 vdi Diéu 305(2) BLDS 2005

Truong hogp ap dung Diéu 306 LTM 2005 thi viéc
ap dung lai suét trén sd tién cham thanh toan khong
la phan trach nhiém bat budc theo luat hién hanh cho
phia cta Cong ty GH ma phai dua trén yéu cau cla
bén bi vi pham (Cong ty H). Cu thé, bén bi vi pham hgp
dong co6 quyén yéu cau bén vi pham hgp dong tra tién
|ai dya trén s tién cham thanh toan, tuy nhién diéu d6
khong dong nghia vdi viéc khi bén bi vi pham khong
yéu cau thi bén vi pham van phai c6 trach nhiém tra |ai
suat cham tra doi vai so tién cham thanh toan. Doi véi
quy dinh cta BLDS 2005 thi nguoc lai, theo d6 Cong
ty GH “phai tra l4i d6i vdi sé tién cham tra” cho Cong
ty H ké ca trong truong hgp cong ty H khdng yéu cau.

Vi vay, nhdm tac gia cho rang, theo nguyén tac ap
dung luét thi viéc Toa an ap dung Diéu 305(2) BLDS
2005 dé tinh 14i suat cham tra trong khi vu tranh chap
hop dong mua ban hang hda trén thudc pham vi diéu
chinh cta LTM 2005 la khong phu hgp véi quy dinh
cua phap luat. Ngoai ra, trong phan nhan dinh cta Toa
an co dé cap “Mdc du phia nguyén don khéng dua ra
yéu cdu nay nhung phia bi don van phai chiu do yéu
cau ban dau cua phia nguyén don la Idn hon nhiéu so
vGi s6 tién phai trd” va str dung An | s§ 05/2016/AL
dé cén cir cho viéc Cong ty H phai thanh todn so tién
cham tra va so tién |di do hanh vi vi pham nghia vu
cta minh du cho phia Cong ty H c6 yéu cau hay khong
la hoan toan khong hap ly. Bai lé:

(i) Theo tinh than cua Nghi quyé&t 04/2019/NQ-
HDTP ngay 18/6/2019 clia Hoi dong tham phan nhan
dan t6i cao vé viéc ap dung an |é, d& ap dung &n lé
trong mat vu tranh chap thi phai thda man cac diéu
kién nhat dinh, trong d6 c6 diéu kién vé doi tugng khai
kién, quan hé phép luat diéu chinh chua cé diéu luat
dé dp dung."® Tuy nhién, d6i v6i ban an s6 01/2017/
KDTM-ST vé viéc xac dinh |4i suat chdm thanh toan
thi d c6 quy dinh phap luét diéu chinh, cu thé tai Diéu
306 LTM 2005. Theo d6, néu cén ci theo quy dinh cla
LTM thi phia Cong ty GH khong phai tra khoan lai suat
cham tra cho phia Cong ty H trong trudng hgp Cong
ty H khéng yéu cau. Trong khi d6 Toa 4n &p dung An
1é s0 05/2016/AL dé cén ci cho viéc Cong ty H phai

16 Digu 2(2) Nghi quyét s6 04/2019/NQ-HDTP ngay 18/6/2019 clia Hoi dong thdm phén nhéan dan t6i cao vé viéc dp dung én lé
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thanh todn so tién cham tra va so tién ldi do hanh vi
vi pham nghia vu ctia minh du cho phia Cong ty H c6
yéu cdu hay khong. Trong truong hop nay, véi viéc ap
dung An 18 05/2016/AL sé& gay ra sv mau thuén vdi
quy dinh trong LTM.

(i) DU cho yéu cau ban dau cua nguyén don I6n
hon nhiéu so véi sd tién ma bi don phai tra thi Toa an
cling khdng thé tu quyét dinh khoan 13i suat d6 va yéu
cdu phia Cong ty GH phai tra. Véi cach giai quyét trén
ctia Toa an thi c6 thé phia bi don sé khang céo va yéu
cdu xét xur lai gay mat thai gian va phat sinh cac chi
phi khéc. Vé van dé phia Cong ty H khdng yéu céu tra
|ai cham tra thi Tham phén c6 thé giai thich véi phia
nguyén don va dé cho ho tu quyét dinh, bai vi nguyén
don cd thé thay doi yéu cau khdi kién'” hay b6 sung
yéu cau khai kién trong trudng hop viéc thay d6i, bo
sung yéu cau khdi kién cta nguyén don tai phién toa
so thadm duoc xac dinh 1a khdng vugt qua pham vi yéu
cau khai kién ban dau.™

3. Kién nghi

Thong qua qua trinh phan tich ban én, nhdm tac gia
nhan thay hé thong phap luat Viét Nam dang cé mot
s0 diém chua phu hop dan dén viéc dp dung cua Toa
an khi giai quyét cac vu viéc trén thuc té c6 phan chua
dugc thoa dang. Vi vay, nhom tac gia xin dé xuat mot
s0 kién nghi sau:

Thir nhat, nén xem xét bo sung yéu to 16i tai cac quy
dinh lién quan dén truang hop mién trir trach nhiém
do c6 thoa thuan, nham dam bao lgi ich va cong bang
gilra cac bén, ddc biét la bén bi vi pham trong hop
dong cd diéu khoan thoa thuan trudc vé truang hop
mién trach nhiém gilra cac bén. Vi du, tai quy dinh
mién trach nhiém d6i véi hanh vi vi pham khi xay ra
truong hop mién trach nhiém ma céc bén da thoa
thuan, nén thém phan quy dinh “khong thira nhan hiéu
lwe ctia thda thuén mién trach nhiém d6i vai hanh vi vi
pham vdi 16i c0 y".

Thir hai, LTM 2005 nén xem xét stra ddi quy dinh
“Cdc truong hop mién trach nhiém déi vdi hanh vi vi
pham” chi cdng nhan mién trach nhiém d6i vai truong
hop c6 thoa thuan gitra cac bén, va dua céc truong
hop con lai hién dang dugc quy dinh tai Diéu 294 vao
céc truang hap “khdong phai chiu trach nhiém” nhu cach
ma BLDS phan biét gitra hai thuat ngir nay, nham dam
bao tinh chinh xac trong st dung thuat ngir phap ly
va hop ly hda ban chat cta hai loai quy dinh phap luat
nay, lam r6 ban chat ctia mat bén 1a “cé phat sinh trach
nhiém nhung duoc mién trir” va mot bén 13 “khong phat
sinh trdch nhiém va nghia vu chju trach nhiém”.

7 Pigu 71(2) Bo luat T6 tung dan sy 2015
'8 Digu 244(1) Bo luat T6 tung dan sy 2015

DANH MUC TAI LIEU THAM KHAO
Van ban quy pham phap luét

1. B luat Dan su 2005

2. B0 luat Dan sy 2015

3. Luat Thuong mai 2005

4. B0 luat To tung dan su 2015

5. Nghi quy&t 01/2019/NQ-HDTP ngay 11/01/2019
cta Hoi dong Tham phén Toa an nhén vé viéc hudng
dan ap dung mot s6 quy dinh ctia phap luat vé I4i, l&i
suat, phat vi pham

6. Nghi quyét s6 04/2019/NQ-HDTP ngay
18/6/2019 cua Hoi dong tham phan nhan dan toi cao
quy dinh vé quy trinh luya chon, céng b va ap dung
anlé

Anle

1. An 18 s6 05/2016/AL dugc xay dung trén co s&
cta Quyét dinh giam doc tham s6 39/2014/DS-GDT
ngay 09/10/2014 cta Hoi dong Tham phan Toa an
nhan dan t6i cao vé vu an “Tranh chéap di san thira ké"
tai Thanh phd H6 Chi Minh

2. An 16 56 09/2016/AL dugc xay dung trén co s&
ctia Quyét dinh giam ddc tham s6 s6 07/2013/KDTM-
GDT ngay 15-3-2013 ctia Hi d6ng Tham phan Toa an
nhan dan t6i cao vé vu an kinh doanh, thuvong mai
“Tranh chadp vé hop dong mua ban hang héa” tai tinh
Bac Ninh

Ban an

Ban an s6 01/2017/KDTM-ST ctia Toa an nhan déan
Thi xa Binh Long, tinh Binh Phudc vé tranh chap hgp
dong mua ban tai san
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com/2p8zu34j>

2. Duong Anh Son, ‘Cac thoa thuan han ché va
mién trir trach nhiém’, Tap chi Nghién ciu Idp phdp,
s0 3 nam 2005
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LEGALESE QUIZ_ @

Answer Key

. Proportionality

. Alienable

. Dichotomous

. Case law

. Analysis .
. Justice

. Invasive

. Litigated

. Self-defense

© VO © N O Ul A W N =

—

. Legitimate

1. Proportionality: A guiding principle for all litigation following the introduction of
the Civil Procedure Rules (CPR)

2. Alienable: Transferable to another owner
3. Dichotomous: /nvolving two completely opposing ideas or things

4. Case law: Law that is based on judicial decisions rather than law based on constitutions,
statutes, or regulations

5. Analysis: The act of studying or examining something in detail, to discover
6. Justice: Fairness in the way people are dealt with

7. Invasive: Moving into all areas of something and difficult to stop

(A
8. Litigated: The act, process, or practice of settling a dispute in a court of law ﬁ@

9. Self-defense: protection of yourself, either by fighting or discussion
10. Legitimate: In accordance with established rules, principles, or standards
(G
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RAC

LEGAL RESEARCH & ADVISORY CLUB

Cau lac bo Nghién ctru & Tw van Phap luat (LRAC) la cau lac
bo hoc thuat truc thuéc Doan TNCS H6 Chi Minh khoa Luat Kinh
te, truong Dai hoc Kinh té - Luat, Dai hoc Qudc gia Thanh pho
Hé Chi Minh.

Muc tiéu:

LRAC no luc xay dung mot moi truong hoat dong vaéi ba khong
gian nén tang: Nghién ctru - Thuc hanh - Phan bién thong qua cac
hoat dong chu dao phu hgp véi nang luc sinh vién.

St ménh:

Tao dong luc thic day sinh vién phat trién cac ki nang can
thiét cho viéc nghién ctru va tu van phap luat thong qua viéc kién tao
mot moi truong thuc hanh hiéu qua va chuyén nghiép, ma ¢ dé sinh
vién khong chi la doi tugng thu huong ma con la chu thé duy tri va
phat trién nhitng dong luc manh mé do.

Lien he:
Website: http:/www.Iracuel.org/
Fanpage: http:/www.facebook.com/fplracuel
Email: Iracuel@gmail.com
Linkedin: www.linkedin.com/company/Iracuel



